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Analysis:
· Summary and Outcome:
The Court of Justice of the European Union (CJEU) dismissed Amazon’s action contesting the provision of the Digital Services Act (DSA) that the European Commission relied on to designate the platform Amazon Store as a ‘very large online platform’. The DSA imposes specific obligations on providers of certain services designated by the European Commission as 'very large online platforms' or 'very large online search engines' once they exceed the threshold of 45 million users in the European Union (corresponding to 10% of the Union population). When this threshold is met, the relevant services are considered to pose ‘systemic risks’ and their providers are subject to risk management obligations. 
According to Amazon, the contested provision infringed several fundamental rights guaranteed by the Charter of Fundamental Rights of the European Union, including the freedom to conduct a business, the right to property, the principle of equality before the law, freedom of expression and information, and the right to private life and the protection of confidential information. 
The General Court of the European Union dismissed Amazon’s action in its entirety. It ruled that, while the DSA interferes with the freedom to conduct a business of the applicant, the interference is legitimate under EU law. In this regard, it held that the platform Amazon Store can be considered as posing systemic risks to society, and that the EU legislature did not commit a manifest error in laying down criteria that designate it as a very large online platform. It also ruled that the contested provision does not violate the right to property of the applicant, the principle of equality, the right to freedom of expression and information, and the right to private life and the protection of confidential information. 
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· Facts:
The case concerns Amazon EU Sàrl, a company established in Luxembourg that operates the Amazon Store online marketplace across several EU country websites. In April 2023 the European Commission issued a decision under the Digital Services Act (DSA) designating the Amazon Store as a very large online platform (VLOP) because it had more than 45 million average monthly active recipients in the EU, exceeding the threshold set by the regulation. Prior to that designation, Amazon itself had published data showing that its platform’s monthly active users in the EU exceeded the threshold. After the Commission communicated its preliminary findings and informed Luxembourg of its intention to designate the platform as a VLOP, Luxembourg raised no objections. Amazon did submit observations but did not dispute that it met the numerical threshold for designation. Nevertheless, Amazon brought an action before the General Court of the European Union seeking annulment of the Commission’s decision, arguing that the provision of the DSA under which it was designated and the related obligations imposed on platforms like Amazon were unlawful. The company also sought, alternatively, annulment of specific obligations imposed on it, such as the requirement to provide a non-profiling recommender option and to compile and publish an advertising repository. The applicant was supported in its case by the German e-commerce association BEVH, while the European Commission, the European Parliament and the Council of the European Union defended the contested decision. The Bureau européen des unions de consommateurs (BEUC) also intervened in support of the Commission’s position. The General Court delivered its judgment on 19 November 2025 in Case T-367/23, dismissing Amazon’s action. 

· Decision Overview: 
After rejecting two pleas of inadmissibility of the action of annulment submitted by the Council, the European Commission and BEUC, the CJEU examined the different pleas submitted by the applicant in relation to the alleged illegality of Article 33(1) of the DSA. The applicant argued that this provision, laying down the criteria for the designation of Amazon Store as a very large online platform, is illegal as it infringes multiple fundamental rights protected under the Charter. In its reasoning, the CJEU examined separately the alleged illegality with each of the fundamental rights indicated by the applicant. 
As regards the freedom to conduct a business, the Court acknowledged that the obligations imposed by the DSA interfere with that freedom, since they may involve significant costs, affect the organisation of activities and require complex technical solutions. However, the Court held that this interference is provided for by law, does not affect the essence of the freedom, and is justified by the objectives pursued. According to the CJEU the EU legislature, which enjoys a wide margin of discretion, did not make a manifest error in finding that very large online platforms, including marketplaces with more than 45 million users, are capable of creating systemic risks for society. Those risks include, in particular, the spread of illegal content and the infringement of fundamental rights, such as consumer protection. The obligations imposed on those platforms, including the requirement to offer a recommender system not based on profiling, to maintain a public advertising repository, and to grant researchers access to certain data, are designed to address those risks, even though they may involve substantial financial costs for the platforms concerned.
With regard to the right to property, the Court observed that the obligations imposed by the DSA primarily amount to administrative requirements and do not deprive providers of very large online platforms of ownership of their platforms. Moreover, even if those obligations were regarded as an interference with the right to property, such interference would be justified by the EU legislature’s objective of preventing systemic risks.
In relation to the principle of equality, the Court noted that the EU legislature enjoyed a broad margin of discretion in treating all very large online platforms, including marketplaces, in the same way, since those platforms may also give rise to systemic risks for society. In addition, the distinction drawn by the DSA on the basis of the number of users is not arbitrary nor manifestly inappropriate, taking into consideration the aim of preventing systemic risks, given that platforms with more than 45 million users are capable of exposing a large number of individuals to illegal content.
With regard to freedom of expression and information, the Court stated that the obligation requiring very large online platforms to provide a recommender system option not based on profiling may limit the manner in which products are displayed on those platforms. However, that interference is justified, as the measure is laid down by law, does not undermine the essence of the freedom of expression, and pursues the legitimate objective of consumer protection. The EU legislature was therefore entitled, without exceeding its broad discretion, to balance the commercial freedom of expression of those platforms against the need to protect consumers.
Finally, concerning the right to private life and the protection of confidential information, the Court found that the obligations relating to advertising transparency and researchers’ access to certain data do interfere with that right. Nevertheless, those interferences are provided for by law, proportionate, and justified by an objective of general interest, namely the prevention of systemic risks, including the attainment of a high level of consumer protection. The Court underlines that the public advertising repository is subject to strict regulation and that researchers’ access to data is governed by stringent security and confidentiality safeguards.
Based on all the considerations made above, the CJEU rejected the first plea in law submitted by the applicant. It also rejected the second and third pleas in law, which were dependent on the outcome of the ruling on the first plea in law. The CJEU consequently dismissed the action for annulment in its entirety. 

Direction:
· Outcome: Mixed Outcome
The relevance of the judgement for freedom of expression is indirect, though significant, and it can lead to both an expansion or contraction of expression. The judgement provides clarifications on the interpretation of the notion of ‘systemic risk’ under the DSA, which is a central notion to the DSA risk management regime for large online platforms and search engines. The systemic risk management regime of the DSA can be the basis of action by regulated entities to both protect free speech and to constrain free speech, the latter case potentially occurring when online content poses systemic risks. As this is the first judgement where the DSA clarifies, at least in part, the meaning of the notion ‘systemic risk’, it can be considered a significant judicial development for the implementation of the systemic risk management regime of the DSA vis-à-vis protected speech. In particular, with the judgement the CJEU stated that systemic risks are not those posed by a ‘system’, but rather those arising to ‘society as a whole in so far as they could affect a significant part of the population of the European Union’. This interpretation, combined with other clarifications of the CJEU regarding the ability of Amazon Store to pose systemic risks, enables to better define the scope of application of the provisions on systemic risk management of the DSA. 

 
Perspective: 

· Related International and/or regional laws: 
Example:
ECHR, art. 1;
ECHR, art. 8;
ECHR, art. 10

Significance: 
· Decision establishes influential precedent within jurisdiction; 
Explanation: The judgement is binding upon parties to the proceedings and, though not binding in subsequent proceedings, it establishes an influential precedent that the Court of Justice of the European Union is likely to refer to in future cases. 
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