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Case Analysis Template


Case Title: Peter Čeferin v. Slovenia
Court: Constitutional Court of the Republic of Slovenia
Case Number: Up-309/05
Date of Decision: 05/15/2008
Country: Slovenia
Mode of Expression: Public Speech
Outcome: Decision Outcome (Disposition/Ruling), Dismissed


Summary and Outcome
The Constitutional Court upheld the decision of the lower courts, which penalized the appellant with a monetary fine for insulting the experts in his capacity as defence counsel in the criminal proceedings. During the main hearing, the appellant described the work of the forensic experts who had provided expert opinions with the following expressions: 'nonsensical rambling,' 'expert's fabrications,' 'professional weakness of the experts,' 'the psychiatrist resorted to psychological methods they absolutely do not understand,' and 'the psychologist used outdated psychological methods from the Stone Age of psychology and an unscientific psychodynamic concept.' The constitutional Court held that while in his role as defence counsel for the accused in criminal proceedings, an attorney exercises their right to freedom of expression, insulting assessments that constitute a personal disqualification of experts as professionals are beyond reasonable argumentation with which the defence counsel could justify a motion for the appointment of new court experts.


Facts 

The complainant, Dr Peter Čeferin, is an attorney who was defending a person accused of a triple murder, committed on August 15, 2002, for which the prescribed penalty was 30 years in prison. The criminal proceedings were held before the District Court in Ljubljana between 2002 and 2004. Three court-appointed experts gave their opinions in this case, namely J.R. as a psychologist, V.R. as a psychiatrist and J.B. in the domain of forensic medicine. 

At the final hearing on March 12, 2004, the complainant was participating in the cross-examination of the expert V.R. in his capacity as an attorney. He proposed that the expert opinions of both J.R. and V.R. were not credible. His arguments included the statement:

'In both opinions, those of the psychiatrist as well as the psychologist, the sad truth is evident: in their professional weakness, the experts resorted to methods foreign to their own fields. The psychiatrist relied on psychological methods, which he absolutely does not understand and uses only mechanically; the psychologist, who obtained no useful results with outdated psychological methods from the stone age of psychology and with the unscientific psychodynamic concept, therefore resorted to the field of medicine.'

He furthermore argued that:

'The fact that the expert did not link his mental constructs to any specific mental disorder, least of all to a personality disorder, in which he proclaimed himself an expert, also shows that this is nothing more than senseless talking full of contradictions.'

On March 19, 2004, the District Court in Ljubljana issued a decision, with which it penalized the complainant with a monetary fine of 150.000,00 Slovenian Tolars (SIT) for contempt of Court because of the remarks about senseless talking, mental constructs, professional weakness, as well as the claims that the court expert used outdated psychological methods from the stone age of psychology and that he relied on psychological methods, which he absolutely does not understand. 

The first instance court thus claimed that the complainant used insulting value judgements about the professionalism of court-appointed experts. The Court held that their expertise, which was priorly confirmed by the Ministry of Justice, cannot be put in doubt. It stated that the complainant needed to be punished because he was an attorney with many years of court experience and because of the nature and weight of his insulting statements.

The complainant filed a complaint to the Higher Court in Ljubljana on July 8, 2004, arguing that he was merely being critical and that punishing attorneys in such a manner is primarily used to frighten them into silence, to cover up the court's unprofessional work, and that the courts should take a good look at themselves and reflect on the appropriateness of the practice of punishing attorneys for doing their job.

On February 3, 2005, the Higher Court in Ljubljana dismissed the appeal as unfounded. The Court's arguments emphasized the court's duty to preserve its authority and stated that the defendant's statements attacked the honor and good name of the two court experts, showcased contempt and disrespect of human dignity, and were unworthy of the attorney profession.

On this basis, the complainant filed a constitutional complaint on March 31, 2005, arguing a breach of his right to freedom of expression, based on the Article 10 of the ECHR and Article 39 of the Slovenian Constitution, as well as connecting the breach with his right to freedom of expression with the right to defense of his client, based on Article 29 of the Constitution and Article 6 of the ECHR.


Decision Overview


Jože Tratnik, President of the Constitutional Court, delivered the Judgement for the Constitutional Court of Slovenia. The main issue for the Court was whether an attorney's statements challenging the professionalism and expert knowledge of court experts in criminal proceedings constituted a violation of the constitutional principle and human right of freedom of expression. 

The Court assessed the lower courts' decisions by balancing the right to freedom of expression and the right to defence in criminal proceedings against respect for courts, especially concerning the appropriate behaviour of parties, which it connected with the right to a fair trial. Article 39 of the Slovenian Constitution guarantees freedom of expression, which can, however, be subject to a weighing of proportionality in individual cases. Article 29 of the Constitutions lays down legal guarantees in criminal proceedings, which includes the right to defence.

The Court assessed the nature of the complainant's statements regarding the court experts, claiming his statements were not limited to intense criticism but veered into personal attacks. The Court stated that 'the insulting assessments expressed go beyond reasonable argumentation with which the defence counsel could have substantiated the evidentiary motion for the appointment of additional court experts.'  [Para. 14]

It noted that attorneys indeed enjoy broad protection of speech while representing their clients in court since they act in the public interest of ensuring a fair trial. However, the right to a fair trial also includes that parties remain within professional ethics and rational argument. The Court thus argued that:

'An attorney may put forward strong and sharp criticism, but in safeguarding the interests of his client his argumentation must remain within the bounds of reasonable reasoning; there is no place for insults charged with emotional overtones. It is understandable that the threshold of tolerance the court may allow to defend an accused charged with a serious criminal offence, for which a severe penalty is prescribed, is higher than usual. However, the attorney must not exceed the extreme limits of that tolerance. If he does, it is appropriate for the court to protect other values, namely, public confidence in the judiciary and the reputation and authority of the courts, which ensure that the public maintains respect for the judiciary and trust in its ability to fulfil its role in a state governed by the rule of law.' [Para. 12]

Specifically, on the right to defence that the complainant claimed to be contributing to, the Constitutional Court held that attorneys may freely challenge expert evidence; however, this does not include the right to insult experts. The Court claimed that the lower courts were correct in not finding interference with the right to defence of the person the complainant was representing in criminal proceedings. It stated that defence would have been of higher quality if the complainant had not insulted the court experts: 'The insulting sharpness of an attorney's conduct in court is not evidence of the quality of the attorney's representation. Likewise, an effective defence cannot be based on insulting value judgments that disparage an expert, rather than being focused on reasoned and well-argued criticism of the expert's opinion presented in the specific proceedings.' [Para. 14]

Thus, the Court held that there was no breach of the right to defence of the person the complainant was representing as an attorney.

The Court then assessed the proportionality of the disciplinary sanction. It argued that the monetary fine was a legitimate and proportionate measure to protect the court proceedings and connected it with the right to fair trial, stating that, 'within the limits of tolerance, [courts] were not required to allow insults which the courts reasonably assessed as constituting disparagement of court-appointed experts as professional assistants of the court.'[Para. 14] It also argued against the possibility of alternative remedies, such as private defamation suits, noting that disciplinary sanctions serve a distinct purpose of maintaining order and dignity in judicial proceedings.

Accordingly, the Court held that there was no breach of the complainant's right to freedom of expression.


Decision Direction

Contracts Expression

The ruling of the Slovenian Constitutional Court contracts freedom of expression by allowing disciplinary sanctions for statements that attorneys make regarding court-appointed experts. In the Slovenian context, this decision reinforced the protection of judicial authority at the expense of unrestricted speech, establishing boundaries for permissible criticism in legal proceedings. While this decision was eventually overturned by the ECHR in the case Čeferin v Slovenia (No. 40975/08) from 16 January 2018, it has had an outstanding influence on broader legal practice in the Slovenian legal system. Even after the ECHR decision, individual supreme court judges have continued to publicly voice support for the decision of the Constitutional Court.


Global Perspective

Related International and/or regional laws

ECtHR, Janowski v. Poland, Application No. 25716/94, Judgment of 21 January 1999
ECtHR, Nikula v. Finland, Application No. 31611/96, Judgment of 21 March 2002
ECtHR, Worm v. Austria, Application No. 22714/93, Judgment of 29 August 1997


National standards, law or jurisprudence:

Act on Criminal Proceedings, 1994 with amendments
Criminal Code, 1994 with amandments
A.A. v. Slovenia, Constitutional Court Decision Np. Up-150/03, 2005
A.R. and A.L. v. Slovenia, Constitutional Court Decision No. U-I-145/03, 2005
M.J. and K.H. v. Slovenia, Constitutional Court Decision No. U-I-174/94, 1998


Case Significance

The decision establishes a binding or persuasive precedent within its jurisdiction.
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