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REASONS FOR VERDICT!

Background

1. The 5, 8", 10", 11t 14™, 16™, 17, 24" 331, 36, 37, 38™,
41% 43 46™ and 47" defendants were charged together with 31 other
defendants who had pleaded guilty with one count of Conspiracy to
Commit Subversion, contrary to Article 22(3) of the Law of the People’s
Republic of China on Safeguarding National Security in the Hong Kong
Special Administrative Region ( “NSL 22(3)” ) and Sections 159A and
159C of the Crimes Ordinance, Cap 200.

2. The Particulars of Offence alleged that the 47 defendants,
between 1 July 2020 and 7 January 2021 in Hong Kong, conspired
together and with other persons, with a view to subverting the State
power, to organise, plan, commit or participate in, by unlawful means

namely:

(i)  advocating, engaging or participating in a scheme with a
view to abusing his or her powers and functions entrusted
under Article 73 of the Basic Law of the Hong Kong Special
Administrative Region (“HKSAR™) of the People’s Republic
of China (“BL 73”) after being elected to be a member
(“Member”) of the Legislative Council (“LegCo”) for the

purposes of:-

1 This Reasons for Verdict was written by the above three, each contributed to different parts.
Despite the difference in styles and formats, we unanimously agreed to the contents and the
outcome of all the decisions.



(if)

(iii)

(a)

(b)

(©)
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obtaining a controlling majority in the LegCo to
indiscriminately refuse to pass any budgets or public
expenditure to be introduced by HKSAR Government
(“the Government”) regardless of their contents or the

merits of their contents;

compelling the Chief Executive of HKSAR (“the
Chief Executive”) to dissolve the LegCo under Article
50 of the Basic Law (“BL 50”) so as to paralyse the

operations of the Governemnt;

ultimately causing the Chief Executive to resign under
Article 52 of the Basic Law (“BL 52”) entailed by the
dissolution of the LegCo and the refusal to pass the

original budget by the new LegCo;

(“the Scheme™)

with a view to carrying out the Scheme, to stand or not to

stand as candidates in the LegCo election (the “Election”),

and / or inciting, procuring, inducing or causing others to

stand or not to stand as candidates in the Election;

undertaking or agreeing, and / or inciting, procuring,

inducing or causing others to undertake or agree to exercise

or forbear to exercise his or her powers and functions under

BL 73 after being elected as a LegCo Member when

examining and approving budgets or public expenditure to

be introduced by the Government in accordance with the

Scheme;
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(iv) undertaking or agreeing, and / or inciting, procuring,
inducing or causing others to undertake or agree, to willfully
or intentionally fail or neglect to discharge his or her duties
of a LegCo Member after being elected in the Election, that
IS, to uphold the Basic Law, bear allegiance to HKSAR of
the People’s Republic of China and serve HKSAR
conscientiously, dutifully, in full accordance with the Law,

honestly and with integrity;

seriously interfering in, disrupting or undermining the performance of
duties and functions in accordance with the law by the body of power of
HKSAR. (the “Charge”)

3. Essentially, the prosecution case was that between
1 July 2020 and 7 January 2021, the 16 defendants together with other
persons came to an agreement to participate in the Scheme so as to
seriously interfering in, disrupting or undermining the performance of
duties and functions in accordance with the law by the body of power of
the HKSAR by unlawful means with a view to subverting the State power.

This was the term of the conspiracy.

4, It was alleged by the prosecution that the 16 defendants
together with others agreed to pursue a course of conduct which was to
indiscriminately veto any budgets or refuse to pass any budgets or public
expenditure to be introduced by the Government regardless of the merits
or the contents, in the event that they were elected to be LegCo Members
and after obtaining a majority in the upcoming 2020 LegCo election with
the intention of compelling the Chief Executive to respond to the “Five
Demands Not One Less” demand (the Five Demands) and in the case that

the Chief Executive refused to do so, she would have to dissolve the
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LegCo under BL 50 and ultimately resign under BL 52. This was
essentially the overt act as stipulated in sub-paragraph (i) of the

Particulars of Offence.

5. The prosecution accepted that they had to prove beyond
reasonable doubt the term of the conspiracy and the overt act stipulated in
sub-paragraph (i) of the Particulars of Offence. The prosecution further
alleged that the agreement was reached by the 16 defendants together
with others before the promulgation of the NSL on 30 June 2020. They
asserted that the said agreement became unlawful after the NSL came

into effect but the 16 defendants continued to pursue that course.

6. The 2020 LegCo election was postponed due to the COVID
pandemic. It was alleged by the prosecution that had the Scheme been
carried out, that would paralyse the operation of the Government and
inevitably create political instability in Hong Kong leading to

constitutional crisis for HKSAR.

Legal Issues

7. A number of legal challenges were made by the defence as
regards the elements of the offence under NSL 22. NSL 22 stated as

follows:

“ Article 22 A person who organises, plans, commits or
participates in any of the following acts by force or threat of
force or other unlawful means with a view to subverting the
State power shall be guilty of an offence:

(1) overthrowing or undermining the basic system of the
People’s Republic of China established by the Constitution of
the People’s Republic of China;
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(2) overthrowing the body of central power of the
People’s Republic of China or the body of power of the Hong
Kong Special Administrative Region;

(3) seriously interfering in, disrupting, or undermining
the performance of duties and functions in accordance with the
law by the body of central power of the People’s Republic of
China or the body of power of the Hong Kong Special
Administrative Region; or

(4) attacking or damaging the premises and facilities
used by the body of power of the Hong Kong Special
Administrative Region to perform its duties and functions,
rendering it incapable of performing its normal duties and
functions.

A person who is a principal offender or a person who
commits an offence of a grave nature shall be sentenced to life
imprisonment or fixed-term imprisonment of not less than ten
years; a person who actively participates in the offence shall be
sentenced to fixed-term imprisonment of not less than three
years but not more than ten years; and other participants shall
be sentenced to fixed-term imprisonment of not more than three
years, short-term detention or restriction.”

[ B TR AERTANMEAR. SK#). EitEE 2R
it LA DL 7 B A o el e At AR B B R 1R
X BHEAT Rz — 1, REICTER:

(—) HERH. B AR N RICAN B IR P ) P 3
N LA BR A ] L 5

() HER A N LA rh S B B o A B
AT B EOHE A R 5

(=) BRETHE. BHFE. b NRICME R
RS o8]m0 7 T R A T I 6 TSR R ) 2 PR AT B E 5

(9) %, RS A A AT B EORE R B R B i
Je et B AR I R AT AL -

JHTHIE, B Z T EE ST E RN, R HEGE
s+ L AT IAEA . SRR 2N, =4 E+

FULRAAIIGER; BHAR 2N, B =4 LR ATHIBE
MEEEE .

8. We were fully aware that the charge was one of conspiracy.

However given this was the first case which the offence of subversion



-10 -

was brought, we thought it appropriate to state first what the elements of

the offence were and had to be proven by the prosecution.

Q. In the context of the present case, the elements of the

substantive offence under NSL 22(3) were:

(i)  organised, planned, committed or participated in;

(i)  any act by the use of force or threat of use of force or other

unlawful means;

(iii)  which seriously interfered in, disrupted or undermined the
performance of duties and functions in accordance with the
law by the body of power of the HKSAR,;

(iv) with a view to subverting the State power.

10. As regards the above, we were of the view that: element (i)
was part of the actus reus of the offence; element (ii) related to the nature
of the means adopted by the defendants; element (iii) related to the nature
of the overt act and its consequence. This, together with element (i),
constituted the actus reus of the offence. Furthermore, we were of the
view that the actus reus had to be intentional so that any lesser forms of
mens rea (for example recklessness and negligence) would not be
sufficient; and element (iv) was an additional mental element which made

the offence one of “specific intent™.

11. In the present case, there was no allegation by the
prosecution that the alleged conspiratorial agreement which was the
subject matter of the charge entailed any acts by force or threat of force.

Therefore, in simple terms that part of NSL 22 relied upon by the
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prosecution was that any person who participated in any act which would
be seriously interfering in, disrupting or undermining the performance of
duties and functions in accordance with the law by the body of power of
the HKSAR by “other unlawful means” with a view to subverting the

State power should be guilty of the offence.

Ejusdem Generis

12, The first challenge posed by the defence centered on the
scope of NSL 22(3) was the applicability of the ejusdem generis rule to
the interpretation of “other unlawful means” ( H fth 3F 7% F Bt).

Essentially, it was submitted by the defence that the expression “other
unlawful means” should be confined to unlawful means with the use of

force or the threat of force under that rule.

13. The ejusdem generis principle is summarised in Bennion,
Bailey and Norbury on Statutory Interpretation (8" edition). It is
essentially a principle of construction whereby wide words associated in
the text with more limited words are taken to be restricted by implication
to matter of the same limited character. It is mentioned in the comments
under section 23.8 that this common law ejusdem generis principle can be

displaced by the mischief the legislation aimed at:-

“Implied exclusion

In some cases the context or other interpretative criteria will be
sufficient to displace the ejusdem generis principle

Example

By the Local Government Act 1933, s76 (1), a
member of a local authority was required to
disclose their interest and refrain from voting where
they had ‘any pecuniary interest, direct or indirect,
in any contract or proposed contract or other
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matter’ (emphasis added) . Lord Parker CJ held
that the mischief at which the enactment was
directed required the italicised phrase to be given its
unrestricted meaning. He said:

‘whereas, of course, a consideration of the
mischief aimed at does not enable the court to
construe the words in a wider sense than they
appear, it at least means that the court would
not be acute to cut down words otherwise
wide merely because this was a penal statue.””

14, The case in which Lord Parker CJ made the statement cited
above was Rands v Oldroyd 2. Despite not having any specific contract
or proposed contract with the local authority, a member who was a
director of a company which could have made a contract tender was
charged and convicted. Rejecting an argument that the words “or other
matter” should be restricted to a specific transaction by reason of ejusdem

generis, Lord Parker CJ further stated that:

‘Bearing in mind the mischief aimed at by this Act, I do not
think those words are to be read in other than a very general
way, and | see no ground for introducing a limitation which, as
I said, is one which cannot satisfactorily be defined.”

15. The same proposition could be found in HKSAR v Luk Kin
Peter Joseph & Another 3 where the Court of Appeal stated:

“However, if, after having regard to context and purpose, it is
decided that the legislature intended the words to bear an
unrestricted meaning then the ejusdem generis principle simply
has no application.”

16. Therefore, the issue before this Court was whether the
application of the ejusdem generis rule was displaced by the purposive

interpretation of the relevant articles in the NSL, there being no dispute

2 [1959] 1 QB 204
3 CACC 283/2014, [2016] 1 HKLRD 378
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that it was by the common law approach that the Court was to deal with
the construction of the NSL: Director of Immigration v Chong Fung
Yuen*; and HKSAR v Lui Sai Yu®.

17. The general common law approach on statutory
interpretation was summarised in the recent case of HKSAR v Chan Chun
Kit®. In particular, it was held in HKSAR v Lai Chee Ying’ that the NSL
should be construed in light of its ordinary meaning, purpose and context.
In so doing, regard could be made to the Explanations® and Decisions®
made in proceedings of the National People’s Congress (“NPC”) and the
National People’s Congress Standing Committee (“NPCSC”) regarding
promulgation of the NSL as a law of the HKSAR, as extrinsic materials

relevant to the consideration of the context and purpose of the NSL.

18. Applying the above to the present case, we noted first the
primary purpose of the NSL was to safeguard national security. NSL 1

stated as follows:

« Article 1 This Law is enacted, in accordance with the
Constitution of the People’s Republic of China, the Basic Law
of the Hong Kong Special Administrative Region of the
People’s Republic of China, and the Decision of the National
People’s Congress on Establishing and Improving the Legal
System and Enforcement Mechanisms for Safeguarding

4 (2001) 4 HKCFAR 211

5 FACC 7/2023, (2023)26 HKCFAR 332, at [45]
6 (2022) 25 HKCFAR 191, citation omitted

7 [2021] HKCFA 3, (2021) 24 HKCFAR 33

The Explanation on “the Draft Decision of the National People’s Congress on Establishing and
Improving the Legal System and Enforcement Mechanisms for the Hong Kong Special
Administrative Region to Safeguard National Security”, presented by Mr Weng Chen, Vice
Chairman of the NPCSC, addressing the Third Section of the Thirteenth NPC on 22 May 2020.

The Decision of the National People’s Congress on Establishing and Improving the Legal System
and Enforcement Mechanisms for the Hong Kong Special Administrative Region to Safeguard
National Security on 28 May 2020.
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National Security in the Hong Kong Special Administrative
Region, for the purpose of:

o ensuring the resolute, full and faithful implementation
of the policy of One Country, Two Systems under
which the people of Hong Kong administer Hong Kong
with a high degree of autonomy;

o safeguarding national security;

o preventing, suppressing and imposing punishment for
the offences of secession, subversion, organisation and
perpetration of terrorist activities, and collusion with a
foreign country or with external elements to endanger
national security in relation to the Hong Kong Special
Administrative Region;

o maintaining prosperity and stability of the Hong Kong
Special Administrative Region; and

o protecting the lawful rights and interests of the residents
of the Hong Kong Special Administrative Region”

[ Wk AEE AL N A A E A B AR
BN, WEBIRMIT S, MBI L4, Bid.
1A B PR 90 AT B AT B 7 R B 5 AR R R
R Al it A i S R ) 6 M B B B AR B 6 B K
gt R, ORFFA R AT BUR () HRANEE, REEE
B AT B B RN SRR, AR IR RN RSB E
P R N B AN B A B R AT I AR AT 4 BN IR AX
R[5 S ST e A T R ) AT R B A B X 2 e )RR
il BEATBRAT B e, EARTR.

NSL 1 mentioned, in particular, the NSL was enacted in accordance with
the Decision of the National People’s Congress on Establishing and
Improving the Legal System and Enforcement Mechanisms for

Safeguarding National Security in the Hong Kong Special Administrative
Region adopted on the 28 May 2020.

19. NSL 3 and 6 placed the responsibility in safeguarding
national security on residents as well as government organisations of the
HKSAR:
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13

Article 3 The Central People’s Government has an
overarching responsibility for national security affairs relating
to the Hong Kong Special Administrative Region.

It is the duty of the Hong Kong Special Administrative
Region under the Constitution to safeguard national security
and the Region shall perform the duty accordingly.

The executive authorities, legislature and judiciary of
the Region shall effectively prevent, suppress and impose
punishment for any act or activity endangering national security
in accordance with this Law and other relevant laws.”

[ WAk IR N REBUG B AR AT B A R
KEEHEHAARATIE.

R AT B B B X L e ER E A, &
AT AHERE B X 2 e B

FHERT AT BUS AT BB R . STIABERR . mVEBER I
HEAE A A BV RUE A R HEAEIa e
FRER LT HAE.

“ Article 6 It is the common responsibility of all the
people of China, including the people of Hong Kong, to
safeguard the sovereignty, unification and territorial integrity of
the People’s Republic of China.

Any institution, organisation or individual in the Hong
Kong Special Administrative Region shall abide by this Law
and the laws of the Region in relation to the safeguarding of
national security, and shall not engage in any act or activity
which endangers national security.

A resident of the Region who stands for election or
assumes public office shall confirm in writing or take an oath to
uphold the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China and
swear allegiance to the Hong Kong Special Administrative
Region of the People’s Republic of China in accordance with
the law.”

[ SN MEERIR M. Sl AL e R AR
Ve [F HTE A 4 BN R L R 3 75

FEAT R AT B (A T R AR 8 A0 I
T Y AR Y5 R0 A T R AT I A T A R R i A ) LAk
B, AR A H R L NAT AAEE).
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AR AT B i ROAE 2038 B0 BT 2 TR I 5 K
TR SO IE AR B L i T N RS A i s AT
B AR, R rh A N R AN B A P R AT B .

20. One of the means adopted in safeguarding national security
was the enactment of the offence of subversion. NSL 22, being the
provision establishing the offence, was clearly aimed at preventing and

suppressing subversion, the mischief behind.

21. The Explanation referred to in the case of Lai Chee Ying
listed out various activities, such as advocating the notion of “Hong Kong
independence”, “self-determination” and “referendum” and paralysing
governance by the government and operation of the legislature that took
place in Hong Kong in 2019 which caused concerns to the Central
People’s Government and led to the enactment of the NSL. In the

judgment of the case, the Court of Final Appeal stated:

“11.  The reference to the abovementioned Decision of the
National People’s Congress (“NPC”) is to its Decision dated
28 May 2020 (which has been referred to as “the 5.28
Decision”) forming part of the process of formulating and
applying the NSL to the HKSAR. Given the special status of
the NSL as a national law applied under Article 18 of the Basic
Law (as will be discussed) and given the express reference in
NSL 1 to that process, regard may properly be had to the
Explanations and Decisions made in proceedings of the NPC
and the NPC Standing Committee (“NPCSC”) regarding
promulgation of the NSL as a law of the HKSAR as extrinsic
materials relevant to consideration of the context and purpose
of the NSL.

12. The process started with the Explanation of a Draft
Decision (which was subsequently to become the “5.28
Decision”) presented to the NPC on 22 May 2020. The
Explanation began by identifying the concerns of the Central
Authorities in the light of recent events in Hong Kong:

‘At present, the increasingly notable national security
risks in _the HKSAR have become a prominent
problem. In particular, since the onset of Hong
Kong’s “legislative amendment turmoil” in 2019, anti-
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China_forces seeking to disrupt Hong Kong have
blatantly _advocated such notions _as “Hong Kong
independence’, “self-determination” and
“referendum”, and engaged in _activities to undermine
national unity and split the country. They have
brazenly desecrated and defiled the national flag and
emblem, incited Hong Kong people to oppose China
and the Communist Party of China (“CPC”), besiege
Central People’s Government (“CPG”) offices in
Hong Kong, and discriminate and ostracize Mainland
personnel in Hong Kong. These forces have also
willfully disrupted social order in__Hong Kong,
violently resisted police enforcement of the law,
damaged public facilities and property, and paralysed
governance by the government and operation of the
legislature. Moreover in recent years, certain foreign
or_external forces have flagrantly interfered in Hong
Kong’s affairs. They have made intervention and
created disturbances in_various ways, such as by
legislative _and administrative _means and through
non-governmental organisations. In collusion with
those anti-China Hong Kong disrupters, these forces of
the same ilk backed and cheered on the disrupters and
provided a protective umbrella, and utilized Hong Kong
to carry out activities endangering national security.
These acts and activities have seriously challenged the
bottom_line of the “One Country, Two systems”
principle, seriously undermined the rule of law, and
seriously jeopardized national sovereignty, security
and development interests.”” (emphasis added)

22, As stated in the Explanation above, the NSL was enacted in
full awareness that national security in Hong Kong could be undermined
by non-violent acts such as advocating for Hong Kong independence and
self-determination, desecrating national flag and emblem, inciting public
hatred and paralysing governance by the government and operation of the
legislature. In this regard, we noted that in the recent judgment in
HKSAR v Tam Tak Chi'% Poon CJHC who gave the judgment of the
Court of Appeal, had the following to say:

10 CACC 62/2022, [2024] HKCA 231, at [129].
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“Modern experiences show the seditious acts or activities
endangering national security now take many diversified forms.
Some involve violence or threat of violence. Some involve
non-violent means but can be equally damaging. There is no
valid basis for criminalising the former but not the latter.”

23. One example of non-violent means given by the Court of
Appeal was “malicious dissemination of misinformation”t. Whilst we
were fully alive that the above-quoted was said in the context of
“sedition” acts prohibited by the Crimes Ordinance Cap 200, it could be
equally true for other activities which endangered national security.
Bearing in mind that the NSL was enacted to “prevent, suppress and
punish” conducts and activities which endangered national security, we
could not see any reason why the NPC would have so narrowly restricted
“other unlawful means” in NSL 22 to acts which would entail the use of

“force or threat of force”.

24, After stating the necessity and importance of establishing
and improving the legal system and enforcement mechanisms for the
HKSAR to safeguard national security at national level, the Explanation

went on to state the general requirements and basic principles (484 %k

N FEARF )

“ In conformity with the above general requirements, the
following basic principles must be observed and well grasped.

The first is resolutely safeguarding national security.
Safeguarding national security is the requisite for the State’s
enduring governance and lasting peace, and for Hong Kong’s
long-term prosperity and stability. It is the common
responsibility of all the people of China including the people of
Hong Kong, as well as the joint responsibility of the State and
the HKSAR. Any activities which endanger national
sovereignty and security, challenge the power of the Central

1 At footnote [99] of that judgment.
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Authorities and the authority of the Hong Kong Basic Law,
and use Hong Kong to infiltrate and sabotage Mainland
China touch on our bottom line and are never allowed.”
(emphasis added) (unofficial translation)

S BB EOR, AR AT R A LA S A SR

[—RRhGEPE R Z 4, B ERZERRIEERKSR
AN REFFBKIAE SRR ENLRESR, RAEEIBR
HAE I A R N BRI FE R 5%, 72 B S R s AT I
X IR BT . FHEFMERER L L PG HT
BB TR T B 2B I A TS B R 75 50
BN JELE HI Y, BB BEL FHT. | (emphasis

added) (Original text in simplified Chinese characters)

25. Secondly, the defence submission was inconsistent with the

“5.28 Decision”. The Decision stated:

“6. The National People’s Congress Standing Committee is
entrusted to formulate relevant laws on establishing and
improving the legal system and enforcement mechanisms for
the Hong Kong Special Administrative Region to safeguard
national security, in order to effectively prevent, stop and
punish acts and activities to split the country, subvert state
power, organise and carry out terrorist activities and other
behaviors that seriously endanger national security, as well as
activities of foreign or external forces interfering in the affairs
of the Hong Kong Special Administrative Region...”
(unofficial translation)

(78 BB NRAR RS T 5 R A2l e E

R AT X 29 [ K 22 4 )32 A ) B AR AT AL ) o s A G
A, VISRBVE . RIS A R 5 R [ S
R AH Bt e v 3 45 71 2 1 T [ 2K AT A B))
PA B A 1 R0 858 b 35 g —F T00 A HE RF 0l AT B IX R 55 1) T
3 . ..] (emphasis added) (Original text in simplified
Chinese characters)

The phrase used in Chinese was “/Efi7r 2B 5. BEAE B BUE . #H 4%
B Tl 2 7 ) A A R R B K AT A S BN, We noted the use

of “/F1{A”” was not translated in the text of the unofficial translation.
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26. In our judgment, the fact that the Explanation and Decision
referred to “any” activities, not simply activities relating to the use of
force or threat of force reinforced our view that a narrow interpretation of
“other unlawful means” put forward by the defence would be contrary to

the legislative purpose of the NSL.

217, It would not be difficult to anticipate that the operation of
the legislature could be paralysed by a variety of ways and in different
forms and methods other than the use of force or threat of force. The
operation of the LegCo could come to a complete halt because of, for
example, a cyber-attack on its infrastructure such as its information
technology system, communication system or power supply system.
Members and staff of the LegCo could also be subjected to attack by

biological, chemical and radioactive agents.

28. Thirdly, the defence’s interpretation was also inconsistent
with the wording of NSL 22 in that a careful examination of the
prohibited acts listed out in its sub-paragraphs (1)-(4) showed that not all

of them would necessarily involve the use of “force or threat of force”.

29. Sub-paragraph (1) prohibited any undermining of the basic
system of the People’s Republic of China as established by its
constitution, whilst sub-paragraph (3) prohibited any serious interference
in the performance of the legal duties and functions of the HKSAR.
Neither of them would necessarily involve the use or the threat of use of

force.

30. Sub-paragraph (4) prohibited the attacking or damaging of

premises and facilities used by the HKSAR in performing its normal
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duties and functions. Looking at NSL 22(3) from another perspective, if
the defence were correct in suggesting that the “other unlawful means”
should be confined to a narrower meaning, it followed logically that any
attack on or damage caused to government facilities as envisaged in
NSL 22(4) by non-violent means such as setting fire, flooding,
dissemination of toxic gases or dispersal of biological pathogens would
not be a breach and the perpetrators would go unpunished under the NSL
even if the effects and consequences would be the same, if not more

serious and widespread.

31. For the purpose of completeness, we had considered whether
the use of toxic gases or biological pathogens in the attack of government
facilities might fall within NSL 24, so that there would not be a lacuna.
NSL 24 provided as follows:

“A person who organises, plans, commits, participates in or
threatens to commit any of the following terrorist activities
causing or intended to cause grave harm to the society with a
view to coercing the Central People’s Government, the
Government of the Hong Kong Special Administrative Region
or an international organisation or intimidating the public in
order to pursue political agenda shall be guilty of an offence:

(1) serious violence against a person or persons;

(2) explosion, arson, or dissemination of poisonous or
radioactive substances, pathogens of infectious diseases or
other substances;

(3) sabotage of means of transport, transport facilities, electric
power or gas facilities, or other combustible or explosible
facilities;

(4) serious interruption or sabotage of electronic control
systems for providing and managing public services such as
water, electric power, gas, transport, telecommunications
and the internet; or

(5) other dangerous activities which seriously jeopardise public
health, safety or security.”
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32. In our judgment, NSL 22 served a very different purpose
than that of NSL 24 in that the latter aimed at prohibiting “terrorist
activities” causing or intended to cause grave harm to the society “with a
view to coercing the Government” in order to pursue political agenda,
whereas NSL 22 aimed at protecting the People’s Republic of China or
the HKSAR in respect of: the basic system as established by the
Constitution; the body of central power (sub-paragraph 1 and 2); the
performance of legal duties and functions (sub-paragraph 3); and the

performance of normal duties and functions (sub-paragraph 4).

33. Unless one were to stretch the meaning of “force or threat of
force” in NSL 22 to the breaking point, the defence interpretation would
produce a lacuna in the law and an absurdity which unduly limited the

scope and hence reduced the effectiveness of the NSL as a means to
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protect national security. That would not be conducive to the legislative

purpose of the NSL: cf Lai Chee Ying v Commissioner of the Police®?.

34. Last but not least, we noted that whilst the phrase “whether
or not by force or threat of force™ (ANifA& 58 FH Xy 8l LA o AH
#) appeared in NSL 20 (Secession), sub-paragraph (2) of that article
specifically referred to “altering by unlawful means the legal status of the
Hong Kong Special Administrative Region or of any other part of the
People’s Republic of China” (JEV% i3 SR AT B B0# A 2 N I
FLAN B HAATAAT 5B 43 i A A7) as a prohibited act. Therefore, it was
clear that when the phrase “unlawful” or “unlawful means” was used, the
NPC did not intend it to be restricted to acts involving the use of force or
the threat of force. Therefore, we did not consider that NSL 20 could

lend support to the defence submission.

35. In conclusion, we came to the view that the mischief rule
required NSL 22(3) to be construed to cover acts not just by the use of
force or the threat of force, but also other unlawful means. Limiting
NSL 22 only to acts and activities by the use of force or the threat of
force would be absurd and illogical and defeat the purpose of the NSL. It
should be noted that the other means employed would still have to be an

unlawful one, not just any means.

Unlawful means

36. The second issue raised by some of the defendants was that

the term “other unlawful means” had to refer to a criminal offence. It

12 [2022] 5 HKLRD 205, at [35]
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was submitted that any interpretation given for less than a full criminal
offence would render the ambit of NSL 22 too broad and uncertain. It
was further submitted that given the severe penalty attached, the notion of
“other unlawful means” might, if including civil wrong, become too wide

and uncertain.

37. Having heard from counsel, we were unable to accept the
defence submission. In our judgment, the defence submission would go
against the stated purpose of the NSL. As stated above, one of the
national security risks stipulated in the Explanation was paralysing the
operation of the legislature. It was described as a serious challenge to the
bottom line of the “One Country, Two Systems” principle, the rule of law
and national sovereignty, security and development interests”. It would
not be difficult to see that the operation of the legislature could be

paralysed by a means which was not criminal offence in itself.

38. NSL 1 demanded a resolute, full and faithful implementation
of the “One Country, Two Systems” policy and an improved legal system
and enforcing mechanism in safeguarding national security. In
accordance with NSL 3, the HKSAR held a duty under the Constitution
of the People’s Republic of China in safeguarding national security.
NSL 6 also required residents of Hong Kong to obey the NSL and not to
engage in conducts and activities endangering national security. It was
therefore inconceivable that acts or activities by whatever forms and
methods with a view to subverting the state power could be considered to
be acceptable or tolerable. It was pertinent to note that the use of the
unlawful means had to come with a view to subverting in order to

constitute a full offence.
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39. If it were the legislative intent that “unlawful means” in
NSL 22 should be restricted to criminal acts, then the NPC could have
easily made this intention clear by employing the term “criminal means”
instead. The fact that NPC chose to use the more generic term than

“criminal means” (J 3¢ F B¢) in NSL 22, in our view, is a clear

indication against the defence submission. On the other hand, the
defence interpretation would not only render NSL 22 unduly complex or
even redundant in that it would require the prosecution to prove a crime
within a crime, but would also seriously reduce the effectiveness of

NSL 22 in relation to the purpose of prevention and suppression.

40. A reading of Chapter Il (Offences and Penalties) as a whole

did not support the defence submission:

(1) The term “3JEV%” appeared a total of 5 times in the whole of
NSL (all of which in Chapter IIlI) and it was variously

9914 9915

translated as “unlawful”®3, “unlawfully”!* and “illegally”®®.
In this regard, we noted that the NSL was enacted in Chinese
only and its English translation®® gazetted in Hong Kong was
said to be “for information”. Therefore, we took into
account the ordinary meaning of the original Chinese term

“JE¥%” and how it was used in the NSL. As we had already
pointed out, the term “JEVA” in NSL 20(2) was not restricted

to describe only criminal conducts. Similarly, in NSL 29(5)

(Collusion with a Foreign Country or with External

13 NSL20(2), 22 & 29(5)

14 NSL29

15 NSL26

16 Published in GN. E 72 of 2020
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Elements to Endanger National Security) where it referred to

“provoking by unlawful means hatred ... which is likely to
cause serious consequences” (if i %A% 4k 2051 4% .
1R A6 AT B8 1& BY B 4% ), there was no warrant for
restricting the “unlawful means” to acts which were criminal
offences in themselves. This was because the term “#-ff4F
777 3> meant “any kind of unlawful means”. In the
aforesaid articles, the term “unlawful” (dE7%) was wide
enough to cover acts which were unconstitutional, in breach
of the law or otherwise not following the proper procedure
and therefore were unlawful in a general sense. In our
judgment, this understanding of “ JE 7% > was equally
applicable to the other articles of the NSL whenever it
appeared without causing any difficulties. On the other hand,
if the defence interpretation of NSL 22 were correct, then it
would lead to an internal inconsistency in that the term “IJE
%> would have to bear different meanings in other articles

contained in the same chapter of the NSL. This, in our

judgment, was both unnecessary and unjustified.

Apart from “unlawful” (3E7%), there were other generic
terms used to describe activities prohibited by the offence-
creating articles in Chapter 11l of the NSL. For example, in
NSL 24 (Terrorist Activities), sub-paragraph (5) referred to
“other dangerous activities” ( H: fth f& @ 77 ¥ ); NSL 26

referred to “other means to prepare for the commission of a

terrorist activity” (FAth J& =X HE A 8 it Y M v 1)

m
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41. One could therefore discern, so far as other offences (within
the same chapter of the NSL) were concerned, they were not necessarily
confined to criminal acts or acts involving the use of force. On a proper
construction of all the offence-creating articles in Chapter 111 of the NSL,
we came to the conclusion that the phrase ‘“other unlawful means”
referred not just to criminal acts but included means other than “by force
or threat of force” in order to establish and improve the legal system and
enforcing mechanisms for safeguarding national security and to prevent

the offence of subversion.

42. As to the exact ambit of the unlawful means, namely
whether any civil wrong would be sufficient, we did not think it
necessary for us to express a definite view on this issue. Suffice for us to
say that in the present case, we were only required to decide whether a

breach of the Basic Law was capable of constituting an unlawful means.

Unlawfulness as an External Element

43. There was no dispute that for the purpose of a charge under
NSL 22, the prosecution had to prove that the means in question was an
unlawful one. However, the defence argued that the prosecution had to
prove that the defendants knew at the material time that the means in
question was unlawful. Hence, so the argument went, an honest albeit
mistaken belief about the lawfulness of the means (advocated by
Benny Tai, D1) should be afforded to the defence.

44, In our judgment, the prosecution were required to prove that
the defendants intended to carry out the means which was the subject of
the charge. Besides, there was also an additional mental element that the

defendants so acted with “a view to subverting the State power”. Thus,
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NSL 22 was not an offence of strict liability but rather an offence with
specific intent. Had the prosecution failed to prove the double intent, the

offence would not be established.

45, That said, after careful consideration, we came to the
conclusion that the prosecution was not required to prove that the
defendants knew that the means was unlawful. It was clear to us that the
use of the word “unlawful” in NSL 22 was an adjective to qualify the
actus reas of the offence rather than the requisite mens rea. The situation
was similar to, for example, the offence of unlawful sexual intercourse
with a girl under the age of 13 where the prosecution were not required to
prove that the defendant was aware the sexual intercourse being an
unlawful one. Had it been otherwise, an accused would have a defence

based on his or her ignorance of the law.

46. As aforesaid, it was our judgment that knowledge of the
unlawfulness of the means in question was not an element of the offence
under NSL 22. Furthermore, having regard to the purpose of the NSL,
we considered that the gravamen of the offence of subversion lied on the
fact that an accused intentionally committed an act which was prohibited
by the article and that he or she did so with a view to subverting the State
power. Therefore, it was irrelevant to the issue of guilt that the accused
acted with a mistaken belief that his or her means was lawful; to hold

otherwise would go against the purpose of the NSL.

Subverting the State Power

47. Another legal challenge raised by the defence was the use of
the phrase “to subverting the State power” in the offence. It was

essentially argued that as there was no definition for the words
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“subverting” (HA78) and “State power” (B ZX B{#£) in the NSL or

anywhere, the offence lacked certainty.

48. In the absence of any specific definition in the NSL, the
meaning of the two terms should therefore be constructed purposively.

We turned first to the ordinary meaning of the term “State power” (| %
EU#E). The Chinese dictionary (&#if) defined “EfE” as follows:

[ BOHE, MBI . ARy, AR IR
SR aliny; 1

49, Secondly, we turned to the wider legal context. In HKSAR v
Lai Chee Ying, the Court of Final Appeal held that it was evident that the
legislative intention was, subject to NSL 62, for the NSL to operate in
tandem with the laws of the HKSAR, seeking “convergence,
compatibility and complementarity” with local laws. In this regard, we
noted that s 3 of the Interpretation and General Clauses Ordinance, Cap 1

provided a specific definition of “State” and “Power” as follows:

“ “State’ (|8 %) includes only :-
@ the President of the People’s Republic of China;
(b) the Central People’s Government;
(© the Government of the Hong Kong Special
Administrative Region.”

[ {5 (state) R ALHE:-
(@  hEANRILAEEE,
(b)  HRANRBUM;
() FUFATEURE BUR -]

“ ‘Power’ (#£. #E77) includes any privilege, authority and
discretion.”

[“HE. HEJ1 (power) TLHEAEATHFHE . HE RN Y 75 v €
W, |
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50. In addition, section 39 of the Interpretation and General

Clauses Ordinance, Cap 1 dealt with the exercise of powers:

“(1)  Where any Ordinance confers any power or imposes
any duty, then the power may be exercised and the duty shall
be performed from time to time as occasion requires.”

51. BL 62 described the powers and functions of the
Government of the HKSAR:

“(1)  To formulate and implement policies;

(2)  To conduct administrative affairs;

3) To conduct external affairs as authorised by the Central
People's Government under this Law;

4 To draw up and introduce budgets and final accounts;

5) To draft and introduce bills, motions and subordinate
legislation; and

(6) To designate officials to sit in on the meetings of the
Legislative Council and to speak on behalf of the
government.”

52, Thus, applying the definition of “State” and “Power” to the
NSL, we concluded that the term “State power” referred to the powers of
the Government of the HKSAR and the duties and functions performed
by various organs of the Government, such as government departments /

bureaux. This was the “State power” which the NSL 22 sought to protect.

53. Thirdly, at the constitutional level, the NPC was and is the
highest organ of state power of the People’s Republic of China.}” The BL
was enacted by the NPC in pursuant to the Constitution.*® The following

articles of the BL are of note:

17 Constitution of the People’s Republic of China, Article 2.
8 1bid, Article 31



-31 -

o by BL 2, the NPC authorises the Hong Kong Special
Administrative Region to exercise a high degree of
autonomy and enjoy executive, legislative and independent
judicial power, including that of final adjudication, in

accordance with the provisions of the BL;

o BL 12 reiterates that the HKSAR shall enjoy a high degree
of autonomy and come directly under the Central People’s

Government;

° BL 43 states that the Chief Executive, who is the head of the
HKSAR, shall be accountable to the Central People’s
Government and the HKSAR in accordance with the

provisions of the BL,;

o BL 73 defines the powers and functions of the LegCo which

we would discuss in due course; and

o by BL 80, the courts of the HKSAR are given judicial power
of the Region. In particular, by BL 158 the NPCSC
authorise the courts of the HKSAR to interpret on their own,
in adjudicating cases, the provisions of the BL which are

within the limits of the autonomy of the Region.

54, Based on all of the above, it was clear to us that as a matter
of law, all the powers enjoyed by HKSAR ultimately came from the
Constitution and the Central People’s Government. The HKSAR
Government exercised State power in Hong Kong on behalf of the latter
in accordance with the provisions of the BL. Therefore, as regards the
meanings of “State” and “power”, we found that there was no

inconsistency between the NSL and the Interpretation and General
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Clauses Ordinance, Cap 1 which might render the latter not applicable to

the former.

55. Thus, applying the definitions in the Interpretation and
General Clauses Ordinance, Cap 1 of “State” and “power” to NSL 22, we
concluded that the performance of duties and functions in accordance
with the law by the body of power of the HKSAR referred to in NSL 22(3)

was an aspect of the “State power” which the article sought to protect.

56. There was indeed no definition for the word “subvert” (BE7E)
in the NSL. Given the NSL was a piece of national legislation made
applicable to the HKSAR by the NPC, it came therefore with no surprise
that it did not contain a definition section as normally found in our locally
drafted legislation. In the absence of such definition, its ordinary and

plain meaning should therefore be considered.

57. The Chinese dictionary (@&¥if) described “HEZE” as [HH
15, 0%, B

58. The dictionary meaning for “subvert” as stated in the Shorter

Oxford English Dictionary (Sixth Edition) was as follows:

“disturb or overthrow (a system, coordination, principles etc)
attempt to achieve, especially by covert action, the weakening
or destruction of (a country, government, politice etc)”

59. An online search of the definition from Oxford Dictionary

App revealed the following:

“undermine the power and authority of (an established system or
institution).”
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60. Reference had already been made to the social context
leading to the enactment of the NSL as stated in the Explanation. We
noted, in particular, that much was said in the Explanation about hostile
activities against the HKSAR and its bodies then existing which gave rise

to “the increasingly notable national security risks in the HKSAR”.

61. In our judgment, after taking into account the ordinary
meaning of “subvert”; the social context leading to the enactment of the
NSL; and our understanding of the term “State power”, a Serious
interference in, disruption or undermining of the performance of duties
and functions in accordance with the law by the body of power of the
Hong Kong Special Administrative Region as referred to in NSL 22(3)
could amount to an act “subverting the State power”. We noted the

interference, disruption and undermining had to be serious.

62. As to the specific intention required for the commission of
offence, i.e., “with a view to subverting the State power”, we did not
think that there could be any doubt that if a person committed an act
prohibited by either NSL 22(1) or (2) with intent to bring about the
consequences stated in those sub-paragraphs, he or she would have done

so “with a view to subverting the State power”.

63. In our judgment, the same could also be said in respect of
NSL 22(3). As aforesaid, the performance of duties and functions in
accordance with the law by the body of central power of the People’s
Republic of China or the body of power of the HKSAR, as the case may
be, was an aspect of the State power. Therefore if, a person who acted

with the intention to bring about a “serious interfering in, disrupting, or
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undermining of the performance of such duties and functions” he or she

would have done so “with a view to subverting the State power”.

64. Thus, NSL 22 could also be construed to be a self-defining
provision in the sense that once any of the three prohibited acts,
I.e. NSL 22(1), (2) and (3) which involved the undermining of an
established political system had been committed with the intention to
bring out the respective consequences as stated in the sub-paragraphs,
that would amount to subversion. In our judgment, the parameters of the
offences created by NSL 22(1), (2) and (3) are both clear and certain:
c.f. HKSAR v Mo Yuk Ping?®°.

65. In so far as NSL 22(4) was concerned, it aimed, on the face
of its wording, at physical attack and damage to government premises and
facilities, causing the Government incapable of performing its normal
operation, a situation and its consequence. In our view, similar to the
offence of “arson with intent”?°, which required not only the proof of an
intention to do the act but also the intention to bring about certain
consequences?!, the mental element of “with a view to subverting” might
well have to be proved. However, we expressed no definitive view on

this particular point which might have to wait for another occasion.

66. In the present case, we took the position that for the purpose
of the conspiracy to commit an NSL 22(3) offence, the prosecution were
also required to prove the specific intent of “with a view to subverting the

State Power” in order to secure a conviction.

19 (2007) 10 HKCFAR 386, at §70-79.
0 Section 60(2) Crimes Ordinance, Cap.200
1 lbid, s60(1)(a) and (b)

n

N
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Unlawfulness and Abuse of Power

67. The next legal challenge focused on whether a breach of
duty under BL 73 would constitute an unlawful means for the purpose of
NSL 22.

68. As aforesaid, it was our judgment that the term “State
power” would include the powers of the Government of HKSAR and the
duties and functions performed by its various organs. Chapter 1V of the
BL prescribed the political structure of the HKSAR.

69. BL 43 and 60 stated that the head of the HKSAR and the
head of the Government of the Hong Kong Special Administrative
Region should be the Chief Executive of the Region. BL 59 stated that
the Government of the HKSAR should be the executive authorities of the

Region.

70. BL 48 described the powers and functions of the Chief

Executive:

“(1) To lead the government of the Region;

(2) To be responsible for the implementation of this Law
and other laws which, in accordance with this Law,
apply in the Hong Kong Special Administrative Region;

(3) To sign bills passed by the Legislative Council and to
promulgate laws;

To sign budgets passed by the Legislative Council and
report the budgets and final accounts to the Central
People's Government for the record;

(10) To approve the introduction of motions regarding
revenues or expenditure to the Legislative Council,

2
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71. As mentioned above in paragraph 51, BL 62 described the

powers and functions of the Government of the HKSAR.

72. BL 73 described the powers and functions of the Legislative

Council:

“The Legislative Council of the Hong Kong Special
Administrative Region shall exercise the following powers and

functions:

Q)

2 To examine and approve budgets introduced by the
government;

3 To approve taxation and public expenditure;

2

73. In respect of the budgets and given the provisions in BL 48,
BL 62 and BL 73, the Government prepared the budgets; the LegCo
examined the budgets; and the Chief Executive signed and reported the

budgets to the Central People’s Government.

74, As such, it was clear that LegCo members collectively had a
constitutional duty to examine and approve budgets when the occasion
arose based on their merit. Had the budgets been approved, the Chief
Executive would then be under a duty to make a report to the Central

People’s Government.

75. The defence submitted that in vetoing the budgets, the
LegCo members were doing no more than exercising their constitutional
duty, hence, the common law principles of Parliamentary Privileges and

Non-Intervention (“The Parliamentary Privileges Principles™) applied.

76. We were unable to accept the above submission. It was

worth mentioning that section 38 of the Interpretation and General
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Clauses Ordinance, Cap 1 mentioned the “Presumption of lawful exercise
of power”. Implicitly, there had to be in existence the concept of an

“unlawful exercise of power”.

77. In the case of AG v Trotman?? which was relied heavily by
the defence, Cummings-Edwards JA made clear that the Parliament must

examine and scrutinise the contents of the Bill with care:

“[64]...It is to be noted and expected too that Parliament will
not easily or lightly use its power to non approval. ...While
Parliament can hold the executive to account, in keeping with
its oversight function, it must act responsibly.”

In our judgment, whilst the LegCo was not expected to and should not
automatically and mechanically approve the budgets presented by the
Government, a deliberate refusal by the majority of the LegCo members
to examine the budgets regardless of their contents and merits would be a
clear violation of BL 73 and NSL 3. If there was a plan by the majority
of the LegCo members to veto the budgets indiscriminately,
I.e., regardless of their contents and merits, with a view to force the
Government to accede to their political agenda, that would amount to an

abuse of their power.

78. BL 73 described the powers and functions of the LegCo
clearly. NSL 3 imposed a duty on the executive authorities, legislature
and judiciary in preventing, suppressing and imposing punishment for
any acts or activities endangering national security. In our judgment, an

act which would seriously interfere in, disrupt or undermine the

2 [2016] 3 LRC 505
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performance duties and functions of the Government was clearly an act

which would endanger national security in Hong Kong.

79. We did not think that parliamentary privilege was applicable
in the present case. The case of HKSAR v Leung Kwok Hung? did not in
fact assist the defence. That case was whether the conduct of the accused
(who was then a LegCo member) in question was covered by
parliamentary privilege so that he could not be convicted of the charge of
“Misconduct in Public Office”. It was held that the charge was not
covered by parliamentary privilege and did not contravene any of the

protection provided by legislation?.

80. More pertinently, in Secretary for Justice v Leung Kwok
Hung®, the Court of Final Appeal, applying R v Chaytor? and R (Miller)
v Prime Minister?’, held that the freedom of speech and debate conferred
by ss.3 and 4 of the Legislative Council (Power and Privileges)
Ordinance, Cap 382 or BL 77 did not extend to provide LegCo members
with immunity from prosecution for the offence of contempt under s.17(c)
where, by conduct not forming part of any speech or debate, created a
disturbance which interrupted or broke up the proper functioning of
LegCo or its committees. As regards the common law privilege, Fok PJ,

who gave the judgment of the Court of Final Appeal, referred to

3 DCCC 546/2016 (unreported) (dated 31 July 2017)
2 bid, at [55].

%5 (2021) 24 HKCFAR 234

2 [2011] 1 AC 684

27 [2019] 3 WLR 589
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Leung Kwok Hung v President of the Legislative Council (No.1)?® where

it was held:

13

. in the case of a written constitution, which confers law-
making powers and functions on the legislature, the court will
determine whether the legislature has a particular power,
privilege or immunity”’

Reference was also made to R (Miller) v Prime Minister?®, quoting R v

Chaytor® which said:

“it is for the court and not for Parliament to determine the scope
of Parliamentary privilege, whether under article 9 of the Bill
of Rights or matters within the ‘exclusive cognisance of
Parliament’”

As regards the statutory privileges contained in Legislative Council
(Power and Privileges) Ordinance, Cap 382, Fok PJ had the following to

say:

“27. Construing the statutory privilege of free speech and
debate in LegCo contextually and purposively, |1 would reject
the appellant’s argument that his impugned conduct fell within
the protection of free speech and debate relied upon. The
LCPPO is to be construed as coherent whole with sections 3
and 4 having to be read in context together with other
provisions including section 17(c). As the Court of Appeal
observed (at [42]):

‘Protection of the core legislative and deliberative
business in terms of free speech and debate in the
Council and proceedings in a committee is
conferred by sections 3 and 4. Together with other
privileges and immunities, they aim at enabling
LegCo to carry out its functions independently and
without outside interference.  The provisions
regulating admittance, etc and for offences,
including section 17(c) aim at maintaining the

2 (2014) 17 HKCFAR 689, at [39]-[43]
2 [2019] 3 WLR 589 at [66]
% [2011] 1 AC 684
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secure and dignified environment that LegCo needs
to carry out its functions.’

28. The protection of freedom of speech and debate in LegCo is
self-evidently an important right. It enables members of LegCo
to advocate opinions freely and robustly and without inhibition
due to the fear of legal proceedings for such speech and debate.
It would be significant inroad into that freedom if a member of
LegCo were subject to legal proceeding for things said by him
in the course of sometimes heated political debate. Equally, as
the passage quoted in the preceding paragraph demonstrates,
the provisions regulating admission and creating offences are
designed to achieve the statutory purpose of creating a secure
and dignified environment conducive to the legislature carrying
out its constitutional functions at its sittings without disruption
or disturbance.

29. Accepting the appellant’s broad argument in the present
case that, merely because he was present at, and had been
participating in, a committee meeting of LegCo, he had
absolute immunity for his actions however and whenever
occurring and even if they amounted to a disruption caught by
section 17(c), would be to extend the privilege of free speech
and debate beyond the purpose for which it is granted.”

81. Applying the above to the present case, it was our judgment
that neither the common law parliamentary privilege nor the statutory
privileges of freedom of speech and debate had any application in the

present case:

(1) the Scheme or agreement which was the subject matter of
the Charge and which the defendants were alleged to have
been parties was not a product of any speech or debate or
any proceedings in LegCo. The prosecution case, if proved,
was that the defendants had become parties to the Scheme or
agreement before any of them were elected into the LegCo
and at which time none of them enjoyed any privilege, be it

under common law or from any statute; and
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(2) inour judgment, an indiscriminate vetoing of the budgets or
public expenditure introduced by the Government with a
view to compel the Government to accede to certain political
agenda would be a violation of BL 73 and BL 104, not to say
if such acts were accompanied with a view to undermining
the power and authority of the Government or the Chief
Executive. As such, it would be clearly beyond the purpose
of any privileges under consideration for them to cover
LegCo members who had publicly professed the intention to

commit such a violation of the constitutional duty.

82. The objective of vetoing the budgets was made known to the
participants by D1 at the very early stage of Project 35+. In coordination
meetings, participants of the Primary Election were all informed about
that. In articles written by D1 and published on newspapers, the general
public were informed of that too. As such, the Court did not need to
probe or look into the motive or intention behind. It was revealed to us in
the course of PW1’s evidence. Further, due to the postponement of the
2020 LegCo election, participants of the Primary Election had never

managed to become members of the LegCo.

83. In any event, parliamentary privileges were not absolute
privileges. As mentioned in the Explanation above, apart from paralysing
the operation of the legislature by Anti-China forces, certain foreign and
external forces were also involved. According to the Explanation,
intervention and disturbances by way of legislative and administrative

means had been created by these forces.
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84. NSL 3 imposed a duty on the executive authorities,
legislature and judiciary in preventing, suppressing and imposing
punishment for any act or activities endangering national security. In
light of that, we failed to see why this Court, in trying a case like the
present one which involved an allegation of subversion, could not look
into the motive or intention behind. Further, NSL 62 stated clearly that
the NSL prevailed over any local laws that were inconsistent with the
NSL.

85. In addition, BL 104 stated as follows:

“When assuming office, the Chief Executive, principal officials,
members of the Executive Council and of the Legislative
Council, judges of the courts at all levels and other members of
the judiciary in the Hong Kong Special Administrative Region
must, in accordance with law, swear to uphold the Basic Law
of the Hong Kong Special Administrative Region of the
People's Republic of China and swear allegiance to the Hong
Kong Special Administrative Region of the People's Republic
of China.”

86. Section 3AA of the Interpretation and General Clauses

Ordinance Cap 1 provided as follows:

“References to upholding Basic Law and bearing allegiance
to HKSAR

(@D)] For the purposes of an Ordinance, a person upholds the
Basic Law and bears allegiance to the Hong Kong
Special Administrative Region of the People’s Republic
of China if the person—

(@) upholds the constitutional order of the Hong
Kong Special Administrative Region established
by the Constitution of the People’s Republic of
China and the Basic Law;

(b) upholds the national sovereignty, unity,
territorial integrity and national security of the
People’s Republic of China;

(c) upholds—



)
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the fact that the Hong Kong Special
Administrative Region is an inalienable part of
the People’s Republic of China;

the People’s Republic of China’s exercise of
sovereignty over the Hong Kong Special
Administrative Region; and

the Central Authorities’ exercise of governance
over the Hong Kong Special Administrative
Region under the Basic Law;

upholds the implementation of “One Country,
Two Systems” principle, and safeguards the
political structure of the Hong Kong Special
Administrative Region;

upholds the objective to maintain the prosperity
and stability of the Hong Kong Special
Administrative Region within the framework of
the Basic Law; and

is loyal to, and safeguards the interests of, the
Hong Kong Special Administrative Region.

In subsection (1), a reference to uphold is a reference to
intend to genuinely and truthfully observe, support,
maintain and embrace, and genuinely and truthfully
observe, support, maintain and embrace in words and
deeds.
For the purposes of an Ordinance, a person does not
uphold the Basic Law and bear allegiance to the Hong
Kong Special Administrative Region of the People’s
Republic of China when the person does, or intends to
do, any of the following—

(@)

(b)

(i)
(i)

(iii)

(i)

commits acts or carries out activities that
endanger national security, including—

commits an act required by Article 23 of the
Basic Law to be prohibited;

commits an offence under the Law of the
People’s Republic of China on Safeguarding
National Security in the Hong Kong Special
Administrative Region (a translation of « {3
N R A0 B8 2 3 e ) AT IR 4 o R R i 4
) ”); and

commits an offence relating to endangering
national security under an enactment or under
the common law;

refuses to recognise the People’s Republic of
China’s sovereignty over the Hong Kong
Special Administrative Region and the exercise
of the sovereignty, including objecting to the
performance of duties and functions by the body
of central power in accordance with—

the Constitution of the People’s Republic of
China;
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(iii)
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(i)
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the Basic Law; or

the Law of the People’s Republic of China on
Safeguarding National Security in the Hong
Kong Special Administrative Region (a
translation of “ ¢ H 3 A [ A B & Hs4F RIAT
Bl AR B oK 22 ) ),

refuses to recognise the constitutional status of
the Hong Kong Special Administrative Region
as a local administrative region of the People’s
Republic of China;

advocates or  supports  “Hong  Kong
independence”, including—

pursues, promotes or implements “independence
and state-building” of Hong Kong;

participates in an organisation the object of
which is “Hong Kong independence”;

pursues, promotes or implements an activity for
“self-determination of  sovereignty or
jurisdiction”,  “referendum” or  “devising
constitution by all people”, or participates in an
organisation the object of which is “self-
determination”; and

pursues or promotes the reign over Hong Kong
to be transferred to a foreign country;

solicits interference by foreign governments or
organisations in the affairs of the Hong Kong
Special Administrative Region;

commits acts that undermine or have a
tendency to undermine the order of the
political structure led by the Chief Executive,
contained in the Basic Law, including—
compels or overawes the Chief Executive by any
unlawful means to change a policy, or a motion
to be submitted to the Legislative Council for
consideration;

indiscriminately objects to the Government’s
motion, and with this—

(A) intends to threaten the Government;

(B) intends to render the Government
incapable of performing its duties and
functions as normal; or

(C) intends to force the Chief Executive to
step down and to overthrow the
Government; and

makes use of an election held by the
Government to organise or implement, or to
incite another person to organise or implement, a
“de facto referendum” in any form to confront
the Central People’s Government and the
Government;
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(9) commits acts that undermine or have a tendency
to undermine the overall interests of the Hong
Kong Special Administrative Region;

(h) desecrates the national flag or national emblem,
or regional flag or regional emblem, by publicly
and wilfully burning, mutilating, scrawling on,
defiling or trampling on it;

0] insults or disrespects the national anthem or any
other symbol and sign of national sovereignty.

4 For the purposes of an Ordinance, this section does not
limit the meaning of a reference to upholding the Basic

Law and bearing allegiance to the Hong Kong Special

Administrative Region of the People’s Republic of
China.” (Emphasis added)

87. Although the amendment was made in 2021 and had no
retrospective effect, its purpose however was to “explain” the meaning of
the reference of “Upholding the Basic Law and bearing allegiance to the
HKSAR in the Legislation”. Its aim, as stated in the Official Records of
Proceedings (17 March 2021 of the LegCo), was to render the legal
requirement and condition on upholding the Basic Law and bearing
allegiance to the HKSAR more “lucid”. In other words, this provision
was not enacted to add any new matters or concepts but simply to
consolidate and explain more expressly past decisions and principles. We
considered this section provided some support to our interpretation of
what would amount to an abuse, and therefore unlawful use of the power
of the LegCo.

88. As such, indiscriminate vetoing of the budgets or public
expenditure introduced by the Government to compel the Government to
respond to the Five Demands had all along been an act in violation of
upholding the Basic Law as stipulated in BL 73 and BL 104, not to say if
such acts were accompanied with a view to seriously undermining the

power and authority of the Government or the Chief Executive.
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Conspiracy and Its Elements

89. As aforesaid, the Charge which the defendants faced was a
statutory conspiracy brought under ss159A and 159C of the Crimes
Ordinance, Cap 200. Section 159A(1) and (2) provided as follows:

“(1)  Subject to the following provisions of this Part, if a
person agrees with any other person or persons that a course of
conduct shall be pursued which, if the agreement is carried out
in accordance with their intentions, either—

(@ will necessarily amount to or involve the commission of
any offence or offences by one or more of the parties to the
agreement; or

(b) would do so but for the existence of facts which render
the commission of the offence or any of the offences
impossible,

he is guilty of conspiracy to commit the offence or offences in
guestion.

(2)  Where liability for any offence may be incurred without
knowledge on the part of the person committing it of any
particular fact or circumstance necessary for the commission
of the offence, a person shall nevertheless not be guilty of
conspiracy to commit that offence by virtue of subsection (1)
unless he and at least one other party to the agreement intend
or know that that fact or circumstance shall or will exist at the
time when the conduct constituting the offence is to take
place.”

90. As to the nature of conspiracy charge, in HKSAR v Lai Kam
Fat3!, Ma CJ, giving the judgment of the Court of Final Appeal, said®:

“34. Conspiracy is an inchoate offence, meaning that it is
constituted by an agreement to pursue a future course of
conduct with the necessary intent and does not require the
actual carrying out of the agreed upon acts. It is a different
offence from the commission of the underlying substantive
offence and criminal liability for conspiracy depends on the

3 (2019) 22 HKCFAR 289
2 |bid, at [34]

w
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alleged conspirators’ intentions. As Lord Nicholls of
Birkenhead observed, in R v Saik:

(13

.. conspiracy imposes criminal liability on the basis
of a person’s intention. This is a different harm from
the commission of the substantive offence. So it is right
that the intention which is being criminalised in the
offence of conspiracy should itself be blameworthy.
This should be so, irrespective of the provisions of the
substantive offence in that regard.”

91. As to s159A(2), Ma CJ said that the essential purpose of that
section was to ensure that lesser forms of mens rea, such as recklessness
or negligence, or offences of strict liability, would not be sufficient for
the offence of conspiracy, and in those cases the mens rea of conspiracy,

namely intent or knowledge, had to be proved on a full subjective basis.

92. In the Reasons for Ruling of the No Case Submissions,
which should be read together with the present Reasons for Verdict, we
discussed at some length the elements of the conspiracy and the

distinction between the terms of conspiracy and its overt acts:

(a) the elements of the conspiracy under consideration would be
informed by the substantive offence. As to this, we had
already set out the elements of substantive offence under
NSL 22 above.

(b) for the purpose of establishing guilt for the conspiracy
charged, the prosecution also had to prove that the defendant
under consideration agreed with at least one of the named
co-conspirators to commit a course of conduct which, if
executed in accordance with their intentions, would

necessarily involve the commission of the offence under
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NSL 22 by one or more of them: Harjani Haresh

Murlidhar33; and

(c) in the present case, the alleged course of conduct was, as
aforesaid, to indiscriminately veto any budgets or refuse to
pass any budgets or public expenditure to be introduced by
the Government regardless of the merits or the contents, in
the event that they were elected to be LegCo members after
obtaining a majority in the upcoming 2020 LegCo election
with the intention of compelling the Chief Executive to
respond to the Five Demands and in the case that the Chief
Executive refused to do so, she would have to dissolve the
LegCo, which would eventually lead to her resignation by

the operation of the relevant provisions in the BL.

93. As we said, for the purpose of NSL 22 the “unlawfulness” of
the means employed by an accused pertained to the actus reus rather than
the mens rea of the substantial offence. Moreover, because of the
requirement of “with a view to subverting the State power”, the
substantive offence was not one of “strict liability”. Furthermore,
applying HKSAR v Lai Kam Fat, the only fact or circumstance which was
necessary for an accused to know for the commission of the offence
under NSL 22(3) was the knowledge that his or her act would have the
consequence of “seriously interfering in, disrupting, or undermining the
performance of duties and functions in accordance with the law” by the
relevant body of power concerned. It was the existence of that fact or
circumstance which was an ingredient of the offence and it was to the

ingredient that s.159A(2) applied. It was our judgment, therefore, that in

B (2019) 22 HKCAR 446
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order to prove guilt under the conspiracy charge, it was not necessary for
the prosecution to prove that the accused knew that the means to be

employed was “unlawful”.

The Scheme

94, We would in due course address the issue as to whether
there was any realistic possibility that the Five Demands, variously

formulated at different stages, would be met by the Government.

95. Before we did that, in view of the requirement in
s159A(1)(a), an issue arose as to whether the indiscriminate vetoing of
the budgets, if carried out in accordance with the intention of the parties
as alleged, would necessarily lead to a “seriously interfering in, disrupting,
or undermining the performance of duties and functions in accordance
with the law by the body of power of the HKSAR”. As to this, we had no
hesitation to find that the answer had to be in the affirmative. Our

reasons were as follows.

96. BL 50 to 52 provided as follows:

“Article 50

If the Chief Executive of the Hong Kong Special
Administrative Region refuses to sign a bill passed the second
time by the Legislative Council, or the Legislative Council
refuses to pass a budget or any other important bill introduced
by the government, and if consensus still cannot be reached
after consultations, the Chief Executive may dissolve the
Legislative Council.

The Chief Executive must consult the Executive Council before
dissolving the Legislative Council. The Chief Executive may
dissolve the Legislative Council only once in each term of his
or her office.
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Article 51

If the Legislative Council of the Hong Kong Special
Administrative Region refuses to pass the budget introduced by
the government, the Chief Executive may apply to the
Legislative Council for provisional appropriations. If
appropriation of public funds cannot be approved because the
Legislative Council has already been dissolved, the Chief
Executive may, prior to the election of the new Legislative
Council, approve provisional short-term appropriations
according to the level of expenditure of the previous fiscal year.

Article 52

The Chief Executive of the Hong Kong Special
Administrative Region must resign under any of the following
circumstances:

(1) When he or she loses the ability to discharge his or her
duties as a result of serious illness or other reasons;

(2) When, after the Legislative Council is dissolved
because he or she twice refuses to sign a bill passed by
it, the new Legislative Council again passes by a two-
thirds majority of all the members the original bill in
dispute, but he or she still refuses to sign it; and

(3) When, after the Legislative Council is dissolved
because it refuses to pass a budget or any other
important bill, the new Legislative Council still refuses
to pass the original bill in dispute.”

97. First, in our judgment, it did not assist the defence that
according to BL 51, the Chief Executive might, after the LegCo’s first
refusal to pass the budgets, apply to the LegCo for provisional
appropriations. This was because if the agreement was to force the
Government to comply with the Five Demands, and the refusal was done
without looking at the contents and the merits of the budgets, and if the
defendants indeed intended to carry out their part of the agreement as
alleged, we simply did not see how it would be possible for them to

approve the Chief Executive’s application for provisional appropriations.
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98. Secondly, in relation to the defence’s submission that upon
the first rejection of the Appropriation Bill by the LegCo, we doubted that
the Government could, in accordance with the rules and practice of the
LegCo, introduce another bill within the same session for the
consideration of the LegCo, we did not think it would assist the defence.
This was because according to the intention of the defendants as alleged
by the prosecution, the second bill would similarly be rejected regardless

of its merits and contents.

99. Thirdly, we were aware that the Chief Executive had the
power, after the first dissolution of the LegCo, to approve provisional
short-term appropriations according to the level of expenditure of the
previous fiscal year. However that meant the Government would not be
able to introduce any new policies or any increase in expenditure
regarding existing policies on benefiting people’s livelihood. The
performance of its duties and functions would be seriously undermined or

disrupted.

100. In short, the point of the agreement as alleged by the
prosecution was to create a “constitutional crisis” in order to force the
Government to accede to the Five Demands. We had no doubt that any
of the “constitutional crises” outlined above, if occurred, would
necessarily result in “seriously interfering in, disrupting, or undermining
the performance of duties and functions in accordance with the law by the
body of power of the HKSAR™.

Impossibility

101. During the course of the evidence and closing submission, a

point was made that the offence was “impossible” in the sense that some
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of the defendants believed at the time that the Project 35+ could not
succeed as the Government would disqualify the candidates from the
pro-democracy camp or that insufficient seats could be secured for the
functional constituencies, which might even not cast a vetoing vote on the
budgets due to business interest, so that the latter would never be able to
obtain a majority in the LegCo. In our view, the issue was about a

“factual impossibility” rather than “legal impossibility”.

102. As to this, it was necessary to point out that, provided that all
the elements of the offence charged were present, the fact that the offence
was objectively impossible to succeed would not afford the accused a
defence; s159A(1)(b). Therefore, even if the facts were such that
commission of the underlying offence of NSL 22(3) was impossible, the
conspiracy could still be caught by s159C. That said, the intention to
carry out the underlying offence was a critical element of the offence of
conspiracy. In the present case, since one of the ingredients of the
substantive offence was that the act was done with a specific intent, the
prosecution had to prove not only that the conspirators had intended to do
the prohibited act, but also that they had intended to do the prohibited act

with the specific intent.

The Prosecution Evidence

103. In addition to a large number of undisputed evidence being
adduced such as admitted facts, Facebook posts, video recordings,

newspaper clippings, the prosecution called 14 live witnesses to testify.

104. Their evidence had been summarised in Annex A as attached

to these Reasons for Verdict.



-53 -

The Defence Evidence

105. On the defence side, apart from admitted facts, Facebook
posts etc., 10 defendants decided to testify, 4 defence witnesses had been
called. Their evidence had been summarised in Annex B attached to

these Reasons for Verdict.

106. We also included the following decisions:

Annex C:  Reasons for Ruling on Timing of Sentence.

Annex D: Reasons for Ruling on Admissibility of Evidence Sought to
be Adduced under the Co-conspirator’s Rule (the Rule).

Annex E:  Reasons for Ruling on D5’s No Case Submission

Annex F:  Reasons for Ruling on D17, D33 and D38s’ No Case

Submission.

Factual Issues

107. Based on the above ruling on the law, in our view the major

factual issues in the present case were as follows:

(1) whether there was at the material time an agreement in

existence as alleged by the prosecution;
(2) if so, whether the defendants had knowledge of the Scheme;

(3) if so, whether the defendants were parties to that Scheme;

and

(4) if so, whether the defendants had also the intention to
subvert the State power and with that intention participated

or continued to participate in the Scheme.
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That said, the above issues might overlap, and might not be decided in the
order as listed above, much depending on the individual cases of the
defendants. Moreover, there were factual issues other than the above in
relation to the individual case of the defendants. We would address those

in due course.

Determination of Factual Issues

108. Let’s look first at the factual findings and our determination
on some of the factual issues in this case before we turn to individual

defendant.

Inception of the Conspiracy

109. It was not disputed that it was D1 who first conceived the
idea of gaining a majority in the LegCo. He published his idea on Apple
Daily in December 2019 (Capturing a LegCo majority as an important
step toward genuine universal suffrage) (3L & & & ) B 715 B 5 —

). His idea caught the attention of the pro-democracy camp.

110. After the landslide victory of the 2019 District Council
election, the pro-democracy camp started to explore ways to obtain a
majority in the then upcoming 2020 LegCo election. It could be seen
from the December article that D1 mentioned about the use of two
powers conferred on the LegCo. The first one was the fiscal power to
respond to the genuine public need; D1 was however non-specific about
the use of this power at that stage. The other power mentioned was the
use of the investigative power probing into police brutality during the

“Anti-Extradition Amendment Bill Movement”.
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111. A meeting was held with some of the influential figures of
the pro-democracy camp in early January 2020. Given
Au Nok-hin (PW1)’s experiences in liaison and coordination for
pro-democracy camp in electioneering works, he was invited to join in
the meeting. It was further decided that a coordination mechanism should
be established within the pro-democracy camp in order not to waste votes
and that more candidates could be elected into the LegCo with the hope
of obtaining a majority of 35 seats. D1 insisted on holding a civil voting
I.e. a Primary Election rather than conducting an opinion poll as part of

the coordination mechanism. Hence Project 35+ was conceived.

112. It was not disputed that D1 in the meeting mentioned about
the use of the fiscal power, in particular, vetoing the budgets once a
majority was obtained. In other words, it seemed there was a change in
the direction from its non-specific use to a more determined course. In
that meeting, D1 also talked about achieving the Five Demands and

creating a constitutional weapon with mass destruction.

113. After that meeting, D1 together with PW1 started to organise
the project in January 2020. They approached various political parties,
organisations and individuals. PW1 was invited to participate in the
project as one of the two organisers. Essentially, there were two
organisers, D1 being the brain behind the project and PW1 being the one

in charge of liaison and coordination.

114. It was not disputed that they first approached the Civic Party
in February 2020. The attitude of the Civic Party was non-decisive at the
time. However, we noted the Civic Party held a press conference on

25 March 2020 expressing the party’s support on the matter. Other
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political organisations or individuals were contacted and spoken to.
Opinions gathered were then analysed and sorted out. It was not disputed
that decision was made to hold coordination meeting in all the
geographical constituencies and the District Council (Second)
constituency. The purpose was to resolve outstanding issues such as
whether to hold civil voting with voters’ participation, election forum,
and replacement mechanism etc. D1 and PW1 further decided to engage
Chiu Ka-yin Andrew (PW2) and Chung Kam-lun (PW3) (Convener and
Deputy Convener of Power for Democracy) to assist in the arrangements

and logistic for the Primary Election.

115. The Civic Party effectively changed its stance on
25 March 2020 completely. The chairman, party leader and senior
members attended the press conference during which Yeung Ngok-kiu
Alvin (D35) stated on behalf of the Civic Party clearly that if the Chief
Executive failed to fulfill the Five Demands, the Civic Party would not be
nice to her and that every bill, application for financial provisions,
financial proposal for Finance Committee (tabled) afterwards would be
vetoed by them. It was also stated that this was a solemn promise and
further the Civic Party hoped to assist in accomplishing 35+ and veto the
budgets together. D35 further stated that if the LegCo refused to pass the
budgets, the Chief Executive might dissolve the LegCo and if the new
LegCo still vetoed the original budget, the Chief Executive had to go.

116. Given the chronology of events and the utterances made by
D35, we had no doubt that at least D35, if not the other members of the
Civic Party who had participated in the subsequent Primary Election such
as Tam Man-ho Jeremy Jansen (D20) and Kwok Ka-ki (D30) became a
party to the agreement by 25 March 2020. As such, there was in
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existence the agreement as early as March 2020 if not by 9 June 2020.

This, in our judgment, disposed of the first major factual issue.

Engagement of Power for Democracy in Project 35+

117. In February, D1 had a meeting with PW2 and PW3. As a
result, PW2 and the Chief Officer of Power for Democracy (Luke Lai)
attended both preparation meeting and coordination meeting held for
Kowloon East, the first geographical constituency to hold coordination

meeting.

118. Luke Lai also attended coordination meetings held for other
geographical constituencies. He made contemporaneous notes of items
discussed for PW2’s perusal. According to PW2, Luke Lai was a reliable

and meticulous person.

Promotion of Project 35+ by D1

1109. It was not disputed that D1 had published a number of
articles on newspapers and Facebook in promoting Project 35+ and his
idea of exercising the vetoing power as a mean to compel the Chief

Executive to accede to the Five Demands.

120. On 10 March 2020, D1 published in the Apple Daily “The
mechanisms and stages of the 35+ Project” (%% 77 HZ 35+) which
essentially stated, inter alia, that the pro-democracy camp would have
sufficient votes to veto bills, budgets and applications for appropriation

after obtaining 35+.
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121. On 31 March 2020, D1 published another article “A LegCo
majority is a constitutional weapon of mass destruction” (37. & 1% - /& K
#ets f1EHI R %%) which stated the use and purpose after obtaining a
majority in the LegCo. For the first time on paper, D1 expressed the
purpose of achieving a majority and vetoing the budgets was to acquire a
“constitutional weapon of mass destruction” in destabilising the existing
political system. D1 mentioned the political consequences such as the
dissolution of the LegCo and the resignation of the Chief Executive after

the budgets being vetoed.

122. On 14 April 2020, D1 went further and published another

article “The definition and timing of mutual destruction” (&4 ) & 7 A1

[RE[]) in which he detailed the concept of mutual destruction.

123. One week later on 21 April 2020, D1 published another
article “The epochal significance of mutual destruction” ({85 B R E
) in which he mentioned the concept of mutual destruction as
“grabbing half of the seats in the Legislative Council and then casting a
veto on the “Budget”. The purpose is to finally shut down the
government, forcing the Communist Party of China to dissolve the
Legislative Council, establish a provisional Legislative Council and then

actually declare the end of “One Country, Two Systems”.

124. Another week later on 28 April 2020, D1 published another
article “Ten steps to real mutual destruction. This is the fate of Hong
Kong” (B8 1>+5 182 &FW1E A7) in which D1 set out the actions and
the time tables (between July 2020 and December 2021) to be taken on

the 10 steps to mutual destruction.
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125. It seemed clear to us that by March and April 2020, the
ultimate aim and purpose of Project 35+ had been very clear and made
known to the public by D1. To put it succinctly, D1’s aim and purpose
was to use the Scheme to undermine, destroy or overthrow the existing
political system and structure of the HKSAR established under the Basic
Law and the policy of “One Country, Two Systems”. We wished to
stress that the publication of all these articles simply provided a general
background to the case. We did not rely on the truth of their contents, nor
did we rely on the operation of the Co-conspirator’s Rule as an exception

to the rule against hearsay.

PW1’s knowledge on Project 35+

126. PW1 stressed in giving evidence that his original objective
in Project 35+ was confined to obtaining a majority in the LegCo and
D1’s objective however was over and above his objective. That might
very well be the case for PW1 at the early stage of the project.
Nevertheless, PW1 had all along been fully aware of D1’s objective.
Whilst giving evidence, PW1 gave us the impression that he was trying to
distant himself, to a certain extent, from D1’s objective and to limit the

period of time that he was involved.

127. In our view, PWL1 did play a significant and pivotal part in
assisting D1 to achieve the goal when working on the project given the
fact that PW1’s involvement started at the January meeting. We of
course noted that at a later stage, PW1 withdrew from the project after

mid-July when the question of its legality was raised.

128. Although PW1 stressed that mutual destruction, to his

understanding, started only from the stage where the vetoing power of the
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budgets first being used and ended with the ultimate shutting down of the
government, technically speaking that would be the case. However given
the clearly stated ultimate aim and purpose of D1, PW1 would have
known that Project 35+ was the starting point, the beginning to an end of

a chain reaction. We therefore did not accept that.

129. Obtaining a majority in the LegCo was just a means and not
an end. The rhetoric question one needed to ask was to what end that
PW1 wanted. Not only PW1 had all along been aware of D1’s objective,
he also published on his Facebook dated 30 April 2020 an article titled

“Deny the totalitarian line of Communist Party of China with 35+” (LA
[35+] 7 h3LAniERRAR). One therefore would have no difficulty in

discerning that the aim and purpose behind PW1’s Project 35+ was
beyond obtaining a majority. If that was the destination of PW1’s Project

35+ at the beginning, PW1 changed course soon after the departure.

130. In any event, PW1 further told us that after the 9 June press
conference, he went along with DI1’s objective. As all the articles
published by D1 had all along been in the public domain, we drew the
irresistible inference that PW1, as one of the two organisers of the Project
35+ had been aware of all that. PW1 was also present in quite a few of
the coordination meetings where D1 hosted the discussion. There was no
dispute that in almost all of these coordination meetings, D1 reiterated the

use of the vetoing power.

PW1’s Participation in Coordination Meetings

131. It was not disputed that coordination meetings were held for

all five geographical constituencies between March and May 2020. D1
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attended all the coordination meetings whereas PW1 and PW?2 attended
some. One could therefore discern from D1’s attendance in all these
meetings that he was indeed the brain and the primary promotor of
Project 35+. D1 was the one who had full knowledge on the progress and
development in each coordination meeting of each geographic
constituency. Most of the talking and discussion was done by D1. PW1
was enlisted primarily to assist D1 in liaison and coordination. There was
also little evidence pointing to the fact that PW1 played an active role in
the discussion, he only raised his query or disagreement with D1 after the

meeting had ended.

Project 35+ Document

132. After a careful consideration of all the evidence, we were
satisfied that D1 did either distribute or circulate the “Project 35+
document to all the participants either before or during the coordination
meeting. The contents of the document were self-explanatory and easily
understandable. They were very good tools to introduce the project in
coordination meeting. If the document was not circulated before, we had

no doubt that it had been referred to in the coordination meeting.

133. We noted by then D1 and PW1 had already approached a
number of political parties, organisations and individuals in order to
solicit their views. As such, the preparation of a document for the
purpose of introducing the project to all the intended participants was
logical. There was nothing unusual or secretive regarding any items on
the document. We simply did not see any reason why D1 would withhold
this piece of document from any participants. We noted from the

document that D1’s prime objective was notably absent. On the other
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hand, D1 emphasised in the heading of the document that this was one
coordination mechanism with voters’ participation, a mechanism he
insisted. Further, paragraph 1 of the document stated clearly that only

those who agreed with the Five Demands could participate.

The Holding of Coordination Meetings

134. It could be seen from coordination meetings held for
Kowloon East that the process of reaching consensus had been constantly
evolving, from the very beginning of not holding Primary Election, in the
case of Kowloon East, to the very end in attaching a “common
programme / guiding principle” to the nomination form. In the case of
Kowloon East, a secretariat, which was the only one in five geographical

constituencies, was even established to promote the project.

135. It was beyond dispute that after the holding of the
coordination meetings for the geographical constituency, consensus had
been reached on four less contentious items, namely the holding of
Primary Election, the holding of election forum, the targeted number of
seats and the replacement mechanism. Notable absence was the use of
the vetoing power. However the holding of coordination meeting was by
no means the end of the coordination process. The number of lists to be
put forward in some constituencies, such as Hong Kong Island, Kowloon
West and New Territories East, was still much in the air which had to be
decided later. In determining the number of lists, we were also aware that

opinion poll would be conducted after the Primary Election.

136. In our view, the four consensuses reached at the coordination
meeting were confined to practically logistical arrangements prior to the

official LegCo election. These four consensuses had little to do with how
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to achieve the “Five Demands Not One Less”. They were “non-political”
and were simply a part of a mechanism in maximising the number of pro-
democracy camp LegCo members in the LegCo chamber. These four
consensuses related to the means only. Surely the end was the more
important matter that both the participants of the project and D1 cared

about.

137. D1 was of course aware of the fact that so far as vetoing the
budgets was concerned, not everyone went on board with his project in
the coordination meetings. For example, we heard Paul Zimmerman
from Hong Kong Island opposed that. The LSD also opposed that before
and during the New Territories East second coordination meeting.
Representative of the Democratic Party also raised his concerns.
According to PW1, he also had private conversation with D1 after the
second New Territories East coordination meeting. It would not be
difficult to envisage that in a project like the present one with participants
coming from across a wide spectrum of political beliefs and ideas, a
unified agenda or consensus could be agreed on after one or two meetings.

If achieved, that would tantamount to one step to heaven.

Coordination Agreement

138. We had no doubt that D1 continued his effort in pushing for
his ideas, the single most important item to him. Given the ultimate aim
and objective of D1, it was therefore not surprising to hear from PW1 that
D1 mentioned that since the topic of vetoing the budgets had been raised
in the coordination meeting, that issue therefore should be included in the

coordination agreement. We noted that PW1 and PW2 also attended
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some but not all coordination meetings. We knew PW1 actually did not

attend any coordination meeting for New Territories West.

1309. We had no doubt by the end of all the coordination meetings
and before the expiry of the nomination period, except for a few who still
had their reservation and did not take part in the Primary Election, the use
of the vetoing power had become a consensus reached by the vast

majority of the participants.

140. Despite the fact that some political parties such as the LSD
and the Democratic Party which initially expressed reservation or
opposition to the idea of vetoing the budgets, somehow they decided to
change their positions. We had no doubt that D1 had continued to play
his part in persuading the participants to go along with his ideas and
objectives. We also noted that some attendees for example

Paul Zimmerman did not participate in the Primary Election.

141. We noted in all the WhatsApp messages that we came across
during the trial, no defendant had expressly objected to the idea of the use
of the vetoing power. On this issue, we noted the evidence of PW1
regarding his view on D1 whom he thought did not act as a facilitator as
he should be. Notwithstanding that, D1 was very cautious. As such, one
therefore could see that the organisers had made clear in Part Il of the
nomination form which required candidates for the Primary Election to

declare:

“I hereby confirm that I agree and support the consensus of the
coordination meeting led by Benny Tai Yiu-ting and Au Nok-
hin including ‘Democrats 35+ Civil Voting Project’ and its
goal.”
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142. When PW1 was being asked if the project was hijacked by
D1, PW1 expressed his reservation on the use of “hijack”. When PW1
was asked the “goal” of the project, he told us that if he were asked by the
participants, he would tell them that it was the common programme /
guiding principle, i.e. practically the contents of the coordination
agreement. PW1 however told us that no participants had ever asked him
that. Based on the entirety of the evidence, we had no doubt that all
participants of the coordination meeting knew exactly what they were

involved in the project.

143. The above declaration was repeated in paragraph 2 of the

Election Deposit Receipt for participating in the Primary Election:

“Candidates for the ‘Democrats 35+ Civil Voting Plan’ must
support and agree with the consensus of the co-ordination
meeting held by Tai Yiu-ting and Au Nok-hin, including the
‘Democrats 35+ Civil Voting Plan’ and its objective.”

Paragraph 3 of the said receipt further stated that no refund would be

made if the candidate violated the above consensus.

144, As stated above, we were satisfied that D1 had either
circulated a copy of the document “Project 35+” or mentioned its
contents to all the participants in the coordination meetings. We were
also satisfied that after each geographical constituency coordination
meeting, D1 had also prepared a summary of the meeting for the

participants’ perusal.

145, In the case of Kowloon East, the first geographical
constituency where coordination meeting was held, PW1 stated that he
had firstly seen a draft version after the first coordination meeting and a

final version after the second coordination meeting of the document
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“Project 35+ Majority in LegCo Co-ordination Mechanism of the
Democracy Camp in Kowloon East” (35+37 & i Y-51#| REIRILE
JH K& H1). A copy of the final version was recovered from PW2’s

telephone titled “Project 35+ Majority in LegCo Co-ordination

Mechanism of the Democracy Camp in Kowloon East Agreement” (35+
s B EIR L H S HI17:%). The difference lied in the use of the
word “agreement” (fi#7%). A WhatsApp group named “35+ Kowloon
East LegCo Election Symposium” (35+ /13 /.18 5% &) was created in
February 2020. From the WhatsApp record, one could see that
Choy Chak-hung, Chairman of Kwun Tong District Council had
forwarded a number of files i.e. “35+ /1% .docx”, “35+ /L% final.docx”
and “35+JL7f final(2).docx3* to all the members of the group. It was
not disputed that these files contained the document “Project 35+

Majority in LegCo Co-ordination Mechanism of The Democracy Camp

in Kowloon East (Draft) or (Agreement)”.

146. According to the evidence of Sze Tak-loy (D24), a candidate
for Kowloon East, he confirmed that he had received a copy of “35+

Kowloon East.docx” (35+ /L * .docx) and “35+Kowloon East
final (2).docx” (35+ /LK final (2).docx).

147. As PW1 was a former LegCo member for Hong Kong Island,
he was given the responsibility of all the coordination work for Hong
Kong Island. He confirmed that D1 had circulated a copy of the “Project
35+ Majority in LegCo Co-ordination Mechanism of the Democracy
Camp in Hong Kong Island (Draft)” (35+37 & itf - 5 &1 B 3 IRk B 177

% TB3/1A/15-16/80, TB3/1A/42-43/149, TB3/1A/45/158
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FHHEH (9)F)) after the meeting. In addition, a copy of that document

was also retrieved from the computer of Yeung Suet-ying Clarisse (D10)

who was a candidate for Hong Kong Island.

148. Another document “Project 35+ Majority in LegCo
Coordination Mechanism of the Pro-democracy Camp in Kowloon West
Agreement” (35+ 37 & it% 2 51 & [ 32 YR U BE V5 15 8 6% & 1 a8) was
seized from the computer of Wong Pik-wan (D17) who was a candidate

for Kowloon West.

149. If one compared the contents of the “common programme /
guiding principle” (F:[FI44H) i.e. an attachment to the New Territories
West candidates” nomination form with the document “Project 35+
Majority in Legco Coordination Mechanism of the Democracy Camp in
New Territories West Agreement” (35+37 & 1251 # [ F IR Hr b A
& 1 1 5% ), one would immediately notice the contents of both

documents were substantially identical. It became clear to us that
participants of the New Territories West coordination meeting also

received a copy of the agreement.

150. PW3 told us clearly that after the first coordination meeting,
D1 circulated certain document. According to PW3, he received a copy
of the document with the file name “35+ New Territories East.docx”
through the broadcast list from D1. PW3 remembered, after receiving
that document, he had a discussion with D1 on the target number of seats
in the document as it was different from the consensus reached in the

meeting. PW3 talked to D1 who then sent out a corrected version.
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151. According to PW3, he knew D1 had sent the document to
everyone because he also obtained another copy through WhatsApp
forwarded by Gary Fan (D39). So all in all PW3 had received the

document three times.

152. On some occasions, D1 also made known to the participants
of coordination meeting that the draft version would be used as the basis
for discussion in the coming meeting, for example (i) after the first
coordination meeting of Kowloon West on 26 March 2020 “35+
Kowloon West.docx” (35+/L1.docx)%; (ii) after the first coordination
meeting of New Territories East on 16 April 2020 “35+ New Territories
East.docx”™ (35+#7 5 .docx)%; (iii) after the first coordination meeting of
New Territories West on 25 April 2020 “35+ New Territories West.docx”
(35+3#Ph.docx)®.

153. For District Council (Second), D1 also distributed a copy of
the “35+ District Council Two.docx” (35+ & — .docx) *® to all the

participants on 1 May 2020.

154, Given the fact that D1 had asked for the telephone numbers
of all the participants who attended coordination meeting, there was no
reason why such agreements would not be distributed. We were satisfied
that not only D1 had prepared a summary after each coordination meeting

for each geographical constituency, he had also sent it to all the

% TB3/85/1901-1902/359-360
% TB3/85/1904-1905/372-374
3 TB3/85/1905-1906/377-378
% TB3/85/1907/383
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participants. As to whether individual participant had received them, we

would deal with that under each individual below.

155. It was not disputed that PW1 did not attend all the
coordination meetings. As such PW1 might not be in the best position to
appraise of all the developments on the use of the vetoing power. For
example, PW1 had no idea why in the case of New Territories East
instead of “actively use”, “use” was adopted in the final agreement. PW1
also did not attend any coordination meeting for New Territories West.
In any event, as late as 9 June, PW1 became fully aware that the use of
the vetoing power, whether actively or not, had become a consensus, in
so far as the organisers were concerned. As stated above, when being
asked if D1 had hijacked the project, PWL1 replied by stating that in so far
as the participants were concerned, it depended on the individual. In our
view, that was a very diplomatic answer from a veteran politician who

testified against those who once stood together with him in the project.

156. One day before the press conference on 9 June 2020, at
PW1’s request, he received all the final agreements of all five
geographical constituencies from the organisers in one go at his request.
We drew the irresistible inference that all these agreements which had
already been prepared were made available for anyone’s use and perusal
instantly.  Further, a copy of the agreement in relation to all five
geographical constituencies and two functional constituencies could be

found in PW2’s mobile telephones.

157. In all these agreements, paragraphs 1 and 2 stated clearly the

purpose and objective of the Primary Election. The participants of the
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Primary Election declared that, if elected, they would either actively use

or use the power conferred on the LegCo by the BL to veto the budgets.

158. The word adopted in the final version in the agreement for
New Territories East and New Territories West was “use” whereas for the
rest of other constituencies it was “actively use”. However, as one could
see in due course, the difference between “use” and “actively use”, if any,
in the agreements, became a matter of no moment as a result of the
IWR declaration. We also noted from PW2’s evidence that D1 stated in
the first New Territories East coordination meeting that if there was going
to be coordination, there should be a “common programme / guiding

principle” (FL[FIA{4H). D1 further stated that after he had gathered the

information, he should prepare a draft and send it out to everyone.

Press Conference on 9 June 2020

159. After all the coordination works done between March and
May, it was decided by the organisers that a press conference should be
held. No doubt the purpose of the press conference was to inform the

public their results.

160. Prior to the press conference on 3 June 2020, D1 sent out a
message to all the organisers on WhatsApp group, stating that after more
than three months’ effort, the pro-democracy camp had finally reached an
agreement after the coordination from the five geographical
constituencies and the District Council (Second) constituency and that a
press conference would be held on 9 June 2020. PW1 replied “OK” and
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PW?2 stated he would make the arrangements®. As such, by the time the
press conference was held, PW1 was fully aware that agreement had been
reached on the purpose and objective of Project 35+,in particular, the use

of the vetoing power.

161. D1 stated in the 9 June press conference that the organisers
did not require any of the participants to sign the agreement. It was due
to the fact that they did not want to create further risk for the participants
from being disqualified. Had the four items been the only consensuses
reached in the coordination meetings, we could not see any reasons how
they could become risk for disqualification. D1 made the necessary
announcement in the press conference on 9 June 2020. We noted that
there was not a shred of objective evidence pointing to the fact that any of

the participants had disagreed with D1°s statements.

The Inked Without Regret Declaration (IWR declaration)

162. We found that as D1 declared no signed agreement was
required, Chow Ka-shing (D37) together with Leung Fong-wai
Fergus (D7) and Cheung Ho-sum Sam (D26) decided to create one
“unofficially”. We had no doubt that the decision made by the organisers,
in particular D1, inevitably caused frustrations, if not upsets and angers,
among some more “progressive” participants. As D37 stated in his
evidence, he had little financial resources. He also had no major political
party backing. To him, the determination to fight and the undertaking by
those who lost in the Primary Election not to participate in the official
LegCo election were the most important issues. We had no doubt that
formed the origin of the birth of the IWR declaration.

% TB3/31/1067
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163. On 10 June 2020, the above three initiated the IWR
declaration. The contents of the declaration spoke plainly of its
objectives. Paragraphs 1 and 2 of the IWR declaration stated that a
“common programme / guiding principle” had been agreed which formed
the basis for cooperation of the candidates and was the highest common
factor across the spectrum of the resistance camp, D1 however did not

require candidates to sign.

164. It was further stated that in order not to lose the trust of the
voters, the initiators called upon all Primary Election candidates to sign.
It was clear to us that paragraph 3(1) of the IWR declaration was an
amalgamation of paragraphs 1 and 2 of the final agreement reached in
each of the geographical constituency. It was also clear that
paragraph 3(2) of the IWR declaration had the same effect of the last
paragraph of the final agreement of each geographical constituency.
From the wordings used and in their context, we had no doubt that it was
created in response to D1’s failure / reluctance to ask candidates to sign
on the written final agreement. The purpose of the IWR declaration was
to ensure, as paragraph 4 stated, that candidates in the resistance camp to

have the fundamental will to fight on.

165. The above findings could find further support from the three
initiators’ utterances. The three initiators explained in one interview their
reasons for initiating the IWR declaration. Essentially, they were
disappointed by D1’s failure / reluctance to ask the candidates to sign for
the final agreement. Had there been no agreement reached regarding the
use of the vetoing power in the coordination meeting and the requirement
for signing, we doubted the three initiators would have such strong

reaction.
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166. We were also of the view that the failure / reluctance on the
part of D1 also caused candidates of Kowloon East and New Territories
West to attach in their nomination forms a copy of the “common

programme / guiding principle” and the final agreement respectively.

167. A number of defendants from the five geographical and two
functional constituencies, including some of the defendants in the present
case, either endorsed or signed on the IWR declaration or posted the IWR
declaration onto their Facebook. This lent further support to the fact that
an agreement on the use of the vetoing power had been reached in all the

constituencies.

168. The final agreement and the IWR declaration were
supplementary to each other. The IWR declaration was an additional
mechanism to strengthen the fundamental determination of the candidates

in promoting D1’s objective, albeit not having any official status.

Nomination Form and the Deposit Receipt

169. As stated above, paragraph 2 of Part Il of the nomination
form required candidates running in the Primary Election to confirm their
agreement and support of the consensus of the coordination meetings led
by D1 and PW1, including the “Democrats 35+ Civil Voting Project” and
its goals. According to PWL1, that referred to the Primary Election and
the common programme / guiding principle of each geographical
constituency. Had anyone asked him about the project and its goals, he
would inform that person about the vetoing of the budgets. Nobody had
however asked him. In our view all the participants knew perfectly well

what the goals were.
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170. Similar confirmation was required in paragraph 2 of the
receipt of the deposit. It was mentioned that if the candidates opposed the
consensus, the deposit would not be refunded. One could therefore see
that the organisers placed great emphasis on the fact that unless one had
agreed with the organisers’ intention and ideas, one should not come
along. By attending coordination meeting, listening to D1, receiving a
copy of the coordination agreement, endorsing or signing on the IWR
declaration and the nomination form and paying for the deposit, all
participants were made aware of the use of the vetoing power and the

purpose of it. All participants became parties to the Scheme.

Election Forums

171. All defendants on trial attended their respective election
forums. Some of the defendants expressed and advocated their own
objectives in the forums. We noted that in this kind of occasions,
candidates might attack other candidates without any solid basis or
foundation. We took no heed of any remarks made by one candidate
against other candidates. We only took into account what any particular
candidate said about himself or herself. Further we also considered

whether any words uttered were simply election rhetoric.

Press Conference on 6 and 9 July 2020

172. On 6 July 2020, D1, PW1 and others held a press conference
announcing the location of polling stations.*° In the press conference, D1
mentioned one of the objectives was the use of the vetoing power to veto
the budgets. D1 also talked about the dissolution of the LegCo.

4 TB6/6B/386-387
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173. On 9 July 2020, D1, PW1, PW2 and PW3, held another
press conference announcing the details of the Primary Election. During
the press conference, D1 reiterated the objectives of the Project 35+ once
again: to obtain a majority of the LegCo and to exercise the power to veto
the budgets.** As these two events took place after 1 July, the co-
conspirator rule in our view had become applicable and what D1 said on

those occasions were admissible evidence against the defendants.

Participation in the Primary Election

174. All the defendants except Ng Gordon Ching-hang (D5) on
trial participated in the Primary Election on 11 and 12 July 2020.

Post Election Press Conference

175. In another press conference* held on 13 July 2020 after the
Primary Election, D1 reiterated that the participants would abide by the
agreement reached and that they had undertaken to make use of the power

to veto the budgets.

176. On 14 July, D1 published a post on his Facebook and again
stated that the participants had reached an agreement in the coordination
meeting to veto the budgets.*®* In our view the co-conspirator rule was
applicable to the declaration made by D1 on both occasions and what D1

said on these occasions were admissible evidence against the defendants.

4 TB6/7B/455-456
42 TB6/10B/814-816
4 TB1/158A/2061
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Press Conference by the Resistance Camp on 15 July 2020

177. On the 15 July 2020, a press conference was held by the
localist resistance camp including Ho Kwai-lam (D33), D37 and
Yu Wai-ming Winnie (D47).

178. One of the defendants Shum Lester (D44) stated that they
would veto the budgets indiscriminately in accordance with the
agreement reached. D33, D37 and D47 who were present did not express

any contrary view.

The Postponement of the LegCo Election

179. Due to the COVID pandemic, the 2020 LegCo election was
postponed. Had the Project 35+ proceeded ahead and the pro-democracy
camp succeeded in obtaining 35 seats in the LegCo election, the
consequences intended by the defendants would be to compel the Chief
Executive to accede to the Five Demands. One should not overlook the
slogan was not just Five Demands. It was “Five Demands Not One Less”,

nothing less than five would suffice.

180. We accepted from PW1 that the Five Demands had its
fluidity. The demands kept changing. Initially there was the demand for
the Chief Executive to step down. It was later substituted for the demand
of dual universal suffrage. Implicit in the demand for universal suffrage
was the demand for the stepping down of the then Chief Executive.
Notwithstanding the change of name, the stepping down of Chief

Executive had all along been there.
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181. We also accepted from PW1 that even the easiest demand
for an independent commission for inquiry had been met with a refusal by
the then Chief Executive back in August 2019. As such, the pursuit for
“Five Demands Not One Less” was practically impossible. We also took
notice that up to the present moment, except for the withdrawal of the
Extradition Amendment Bill by the Government, none of the other

demands had been met.

182. By vetoing the budgets once per se, D1’s ultimate aim and
purpose of the project would not be achieved and could hardly be
described as a weapon of mass destruction. When the notion of “vetoing
the budgets” was mentioned by D1, we had no doubt that he was referring
to the overall vetoing powers collectively described in BL 50 to 52 and
their consequential effect, namely the dissolution of the LegCo and the

resignation of the Chief Executive.

183. We accepted from PW1’s evidence that as early as the meal
gathering in January 2020, when D1 mentioned the use of the vetoing
power, he was talking about a constitutional weapon of mass destruction.
According to PW1, D1 explained the term to mean vetoing the budgets
twice in order to dissolve the LegCo and to compel the Chief Executive

to go down.

184. D1 reiterated the use of the power conferred by the Basic
Law in vetoing the budgets twice resulting in the dissolution of the
LegCo and compelling the Chief Executive to step down in the worst
scenario when he met senior members of the Civic Party. Had D1 not
mentioned that, we doubted we would hear the stance adopted by the

Civic Party in its press conference.
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185. According to PW1, D1 mentioned the use of the vetoing
power in coordination meeting for each geographical constituency. We
had no doubt that D1 would not only mention the use of the vetoing
power but also explain the consequential effect to all the participants.
That was so because he needed the participants to exercise those powers

if they were elected to be LegCo members.

186. PW1’s evidence in this aspect was supported by PW2’s
evidence. PW2 stated in his evidence that D1 focused, in the
coordination meeting, on the power conferred by the Basic Law to LegCo
and also the details described in the Basic Law concerning the steps.
D1’s article “Ten steps to real mutual destruction. This is the fate of Hong

Kong” was published in Apple Daily on 28 April 2020.

187. The use of the vetoing power was just a means. We had no
doubt that D1 would explain to the participants of the coordination
meeting the steps taken and the ends which he wished to pursue as
reflected in the use of the words “to force the Chief Executive to respond

to the ‘Five Demands’” in paragraph 2 of the coordination agreement.

188. As such, the Chief Executive, after the budgets being vetoed
twice, would have no option but to resign under BL 52. The ten steps as
envisaged by D1, up to the stage regarding the stepping down of the
Chief Executive, might not be as hollow as the defence suggested. Even
the Chief Executive chose not to dissolve the LegCo, any application for
provisional appropriations would be vetoed likewise by the majority-
controlling LegCo members of the pro-democracy camp and in our view

the result would be the same.
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189. Although BL 51 allowed the Chief Executive to approve
short term appropriations according to the level of expenditures of the
previous fiscal year in the case that the LegCo had been dissolved, that
meant the implementation of any new government policies would be
seriously hampered and essentially put to a halt. The power and authority
of both the Government and the Chief Executive would be greatly
undermined. In our view and in the words of PW1, that would create a

constitutional crisis for Hong Kong.

190. We therefore came to the view that the Scheme, if carried
out in accordance with the intentions of the parties as alleged, would
necessarily amount to or involve the commission by the successful
candidates of a serious interfering in, disrupting or undermining the
performance of duties and functions in accordance with the law by the
Government of the HKSAR. We noted the Chief Executive was the head
of the Government of the HKSAR.

191. We next turn to the individual defendants according to their

geographical and functional constituency and lastly to the case of D5.

Hong Kong Island

D8 Cheng Tat-hung

192. Mr Pun, SC (and with him, Mr Wong and Ms Chan) submits

that the Prosecution has failed to prove that:

(1) the Scheme existed;

(2) D8 was a party to the Scheme;
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(3) D8 took part in the Scheme and had the intention to subvert

the State power; and

(4) there was any “unlawful means” within the meaning of

NSL 22.

Consideration of the evidence

193. D8 has a clear record. He gave evidence in Court. In
assessing the evidence, we give ourselves the “good character direction”

on both the propensity and credibility limbs in his favour.

Knowledge of the Scheme

194. We have no doubt that, based on D8’s own testimony in
Court, he was aware that there was an agreement to use the vetoing power
of the LegCo to force the Government to accede to the Five Demands,
failing which to cause the Chief Executive to step down after the LegCo
was twice resolved. Firstly, there was D8’s evidence of his participation
in the preparatory meeting about one week before the press conference of
the Civic Party. D8 was aware that during that meeting, D20 suggested
that the Civic Party would take the lead to use the vetoing power as a
gambling chip to fight for the five demands. Then, at the press
conference (which D8 also attended), Alan Leong as the Chairman of the

Civic Party said*,

“ER I W T S R B ] We 3t PG 3 YR 2 I W A R e 25
A A BRI 1 LSRR BB E T, faH, sREE 1R
Al RIS, R — R, B RSN
IHBE R .. (ERBRMRNE BB ACR 2 ISR AR I 58 S ek

4 [TB6/3B/117/11]; CT [TB6/3C/151/11]
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af, F R — — A Ay R 2 YR H: i — ] 5 L AR
TR 5 5 4 78 M SO, FRIMAR & S IR e — M 775
LAt By B 2 IR IBE 338 R 1R 28] 25 f i UL TEE A (E B S8 52, g 22
WpAESE, W, RPR(RIETGREELRME HER. . AR
B2 AR R AT R (R BRI L A R AT 2, T
BREL, W E (R AR LA B .

[“Well, er, | know that currently, er, the community has initiated
a discussion regarding the (parties) within the democratic
camp, that is, how the Primaries (and) coordination can be
conducted for direct geographical elections, er, or it is being
said that, er, in the coming election, there will be mechanisms
such as an opinion survey or withdrawal from election, etc. ...
But, I am here to say very seriously on behalf of the Civic Party
that we are the most - being one of the relatively large political
parties in the democratic camp, we have no hesitation in our
support of the community's coordination, so as to assist voters
of the democratic camp in making the best use of their votes,
allocating votes, etc., huh, thereby achieving the target of
getting a majority in the Council. ... 1 make a promise here
seriously that the Civic Party will definitely act according to
the consensus-mechanism agreed by the community after
discussion. (We) will not take a "lose-hit, win-take" approach
(and) will certainly submit to this mechanism.”]

195. Immediately after the above quoted message of Alan Leong,

D35, the Leader of Civic Party, followed up and said*:

“WERZP R . PRI B E AR B I R W R R IRMR L
R EE A5G35+, oA IRM A BB LR . 5B R AR
TRERSR, B RT DB I8 0 92 1 e & Wk 22 925 1 BLLUK R
SRWE? FLBRIT S, WM AR & B Ry ] 3%
3 T e AR AR O — Il B B M VA LR, MAE
L AR AR R BAT BUR B RO T, AR T E e
P o O P A G e A s N, T v 338 BRI 2t R [ 1 KR
Ry WEELKIR, iR HOE RIS, ARYERER
B BEIME, URBUGBE %R, hitBeER
o, AEMERES [ B KRR 2 AR, i — — DR A —

% [TB6/3B/120/12]; CT [TB6/3C/152/12]
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VRS, WBUBEERHEE, WR ey, et g
TR W8] 7R A AR — 8 BB AR ko T L 2R 25 3 = B
BETASESE, W SRR SR A4S IR 1 W RS AT A ] VB IR a2 8L
Al FRIEN AT g 28 M SRR B VRS R OB 52, TR A
HREFIE K35+, — A RIS — (ETHA SR . SRR ARARI
W ? R4 (AR LRI k=, R
SLVE IR I TR S, BT EUR R R DU EOL
VR, EIE AR U R IR R W TR RS, TR
BALZHE M. PTUE— AR N, AR AR R AR O
WE— 12, P OASRYe A SRR, B XA 5k, WE
— {18 {7 e 2~ RO r) R XA B ARG ..

[“Thank you, brother Kit. Er, 1 am responsible for speaking on
behalf of the party-organisation that if the democratic camp
does stand a chance to get 35+ in September, er, what attitude
the Civic Party will take. After all, it is about the five demands.
How to fulfil the five demands by taking the opportunity of
being a majority in the Council? Specifically, if Carrie LAM
does not change her timetable, the first and most important
LegCo affair after the election will be in early October. The
Chief Executive's Policy Address will be dealt with after oath-
taking. Carrie LAM should, in the Policy Address, formally
face Hong Kong people, face the election outcome, respond to
the five demands and fulfil the five demands. If she fails to do
so, the Civic Party will not be nice to her. Simply put, every
Government bill (tabled) afterwards, starting from the Policy
Address, after she has failed to respond to the five demands,
starting from the Policy --, every bill, application for financial
provisions (and) financial proposal for Finance Committee
(tabled) afterwards will be vetoed by us. This is also a solemn
promise. If, until the budget in March, Carrie LAM is still
unwilling to make any concession, we will veto the budget as
well without hesitation. (We) also hope to assist in
accomplishing 35+ and veto this budget together. What will be
the final result? According to Article 50 and Article 52 [3] of
the Basic Law, if we, LegCo, refuses to pass the budget, in fact,
the Chief Executive may dissolve LegCo and if the new LegCo
still veto the original budget, the Chief Executive must resign.
Therefore, this is not a minor matter, but a very, very serious
matter. As such, we hope that, that is, we give our word here.
This is a promise made by the Civic Party to everyone ...”
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Later, D35 also said in English*:

I cannot speak on behalf of the Democrats, | can only speak on
behalf of the Civic Party. Our aim is to achieve the five
demands at all cost. And if the Democrats manage to get a
majority at Legco after the election, as part of the democratic
camp, Civic Party of course would try to convince and
advocate that this government should listen to the people. And
if they fail to do so, if they fail to fulfil the five demands, then
they would have to face some very serious consequences,
including of course, as | mentioned, all legislations, all bills, all
financial items, including, including, assuming if the Chief
Justice appointment cannot be dealt with before July, and if it
has to be at the new Legco, then Civic Party would also veto
that appointment. So I have to make it very clear.”

D20 talked about the “roadmap” of the Civic Party*’:

“.. BT SR ER B 8 G AL i A (L R SR A A
M, GE A EUA, BESRRR IR BUM R, TR AR E R
Wi, SUOUH L EEE, RERZEE=1+1, @k="=+
A%, A Z AR e — R AR E MR ECR , HEER
WG ARATIR TR TRERR, AR, SR PTA
&, HIRWPTA W E E R . RS B AR W P
TS, ME=J1, BpRRFHAR, RVEE SR HTEE, &
RWEZ A%, R (CEARE) R gL, fEid
MR, FRS LS, MOESZHETN G, IR P e
B AUREE ST, EREERE B, (- HEEE
TORFRR, Hm—H xEE %,

[“... we are now giving out a very clear roadmap, telling Hong
Kong people, telling Beijing (and) telling the Special
Administrative Region Government what our roadmap is. In
this LegCo election in September, the democratic camp has to
get more than 35. Within a month after we get more than 35,
Carrie LAM will deliver the Policy Address. If the Policy
Address fails to fulfill the five demands, it has been made very

46

47

[TB6/3B/132/26]; CT [TB6/3C/157/26]
[TB6/3B/143-144/38]; CT [TB6/3C/162/38]
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clear that all the bills will be vetoed (and) all the financial
proposals will be vetoed until a response is given. Or else, later,
when the budget is (delivered), in March, the timetable has
been given to you, we will veto the budget. After the veto,
according to the Basic Law, you can dissolve LegCo. If (the
budget) has been vetoed again after resubmission, Carrie LAM
must step down. You ask me the next step (we) will continue to
take, it is to keep giving a veto. Whoever will be (appointed) as
the Chief Executive, so long as he/she fails to fulfil the five
demands, our objection will continue.

Immediately after D20 had said the above, Alan Leong expressed his

approval“®,

196. We accept PW1’s evidence that he and D1 had a meeting
with several members of the Civic Party (including Alan Leong) in
February 2020. We noted also that the aforesaid views expressed by
Alan Leong, D35 and D20 were aligned with what D1°s had proposed in
his articles published respectively on 3 March 2020 (titled: /x| %2

PE il B ST €5 8221240 (To Counter the Police Power, half of the seats in the
Legislative Council have to be won) and 10 March 2020 (titled: “75 I 7%
7% HHE 35+% (Going up and down together Target 35+). Therefore, we

have no doubt that Alan Leong, D35 and D20 were referring to the
Project 35+ proposed and being organised by D1. In fact, the defence has
not suggested the contrary. Last but not least, we note that a screenshot

of D1’s Facebook post providing a link to D1’s article titled “7% I 7% V&

H 15 35+ was found in D8’s office notebook computer®. In the said

% [TB6/3B/144/39]; CT [TB6/3C/163/39]

9 [TBL/19A/201]; CT [TB1/19B/202]

0 [TB1/22A/230]; CT [TB1/22B/231]

5. [TB1/22/230]; (CT) [TB1/22/231-235]

52 [TB10/37/3747]; (CT) [TB10/37/3748-3750]
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article, D1 advocated for the idea of obtaining sufficient seats in the
LegCo to veto bills, budgets and appropriation applications by the

Government.

197. We should say that we rely on the above passages and
articles not for a hearsay purpose but as evidence of what would be in
D8’s knowledge. Based on the admitted evidence (about the press
conference) and also D8’s own testimony, we draw the inference, which
we find to be irresistible, that by end of March D8 must be aware that
within the Civic Party at least Alan Leong (the Chairman), D35 (the
Leader) and D20 (a LegCo member) agreed that the Civic Party should
join in D1’s project and more importantly they also agreed that the
Scheme be pursued. Whether their views also represented the official
unified stance of the Civic Party is, in our judgment, beside the point that

we are making here. We will come back to this shortly.

198. After March 2020, there is no dispute that D8 attended the
coordination meetings of Hong Kong Island. Based on D8’s own
evidence, he was aware at least that the issue about using the vetoing
power of LegCo had been raised. Moreover, we accept the evidence of
PW1 that, among the attendees of the coordination meeting of Hong
Kong Island, only Paul Zimmerman raised an objection to D1’s proposal
about the use or active use of the vetoing power. Then came the IWR
declaration in early June 2020 and D8’s own evidence as to the
discussion within the Civic Party whether or not to endorse the
IWR declaration. Needless to say that there was also a copy of the
IWR declaration in D6’s Facebook found in DS8’s office notebook
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computer®, which showed that the IWR declaration was endorsed by the
Civic Party and potential candidates who were not members of the
Civic Party. Putting aside for the moment what D8 said was his own
stance on the IWR declaration, by early June 2020 he must have been
aware that many of the potential candidates of the Primary Election had
expressed their agreement to the use of the vetoing power to force the

Government to accede to the Five Demands.

Views expressed at the Press Conference

199. It is D8’s evidence that he had expressed his disagreement to
the Scheme in the preparatory meeting before the press conference and
also in the discussion prior to the Civic Party’s endorsement of the
IWR declaration on 11 June 2020. He said, however, that his dissenting
view was not accepted. It is also D8’s evidence that the views expressed
by Alan Leong, D35 and D20 on 25 March 2020 was not the unified view
of those who attended the press conference, as Kwok Ka Ki (D30) and
Dennis Kwok expressed different views on that occasion. D8 said he

agreed with the views of the latter two.

200. We note that although D30 and Dennis Kwok had not
personally attended the preparatory meeting, both of them took part in the
press conference and sat alongside with Alan Leong and D35. It defiles
common sense that the Civic Party would hold a press conference if there

was not a common message to convey.

53 [TB10/15A/3379]; CT [TB10/15B/3382]
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201. Moreover, after D35 had finished what he said at Counter 26
quoted above, Dennis Kwok immediately supplemented by saying in
English®*:

“Let me try to explain it this way, to answer your question.
As individual legislative councillors or as an individual
political party, our powers are limited. But the Legislative
Council as a whole is a very powerful body, and it is
constitutionally designed to be that way. So as a whole the
Legislative Council can do a lot. But only if we can and
we're willing to use that constitutional power to hold the
government to account, to act as the check and balance that
the legislative council ought to be from the very first day
when it came into existence. So all we are advocating for is
that the Legislative Council to actually use its power,
whether it is a power to investigate the police, whether it is a
power to veto a budget or an important legislation like
article 23, we are using that power, but we can only use that
power if we actually control the majority of the Legislative
Council, and that is our aim, and that is our goal, and that is
our only vision that we have in mind.”

(Emphasis supplied)

D35 then translated in Chinese what Dennis Kwok had just said. After

that, D35 continued and said®®:

“T, REETERMIR, A RERFE, WO E
JRFIE BB TR ERSR, MR ARMEH 7, B — m ke R s
REF—EESE, B (E M BURER, 03 Wk S VA B
L AT A W R SR A A & TR HE, BT R Pt
KON BT 55 7 MG N B R Al 2R Bt [ S R M Y, SRR
g e B R E VA E Ay, A RS L
(L RFS= Sy = S i N7

[“Secondly, I have to stress clearly that, we, the Civic Party, is
willing to, if the Special Administrative Region Government
does not handle the five demands, in the days ahead, the new
term of LegCo will veto each bill, each financial provision,

54 [TB6/3B/133/27]; CT [TB6/3C/157/27]
55 [TB6/3B/134-135/28]; CT [TB6/3C/158/28]
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including the current appointment of the Chief Justice of the
Court of Final Appeal, if it cannot be dealt with in this
(legislative) session. Actually, we, the Civic Party, are working
very hard to do what we should do in the House Committees. If
the appointment of the Chief Justice is to be dealt with in the
new session, the Civic Party will also give a veto, just as (what
we will do for) other bills.”]

We have no doubt that D35 must have heard what Dennis Kwok said. Yet,

D35 expressed no disagreement to it.

202. Not long after Dennis Kwok’s speech, D35 called upon D30
to speak. The fact that D35 asked D30 to speak is, in our view,
noteworthy. This is because one would expect D35 not to do so if he
knew that D30 would say something inconsistent with his “solemn
promise” made on behalf of the party. As it turned out, what D30 said
was simply a refutation of Director Luo Huining’s statement about the
seizure of LegCo’s power by the pro-democracy camp. D30 said further

as follows®®:

“ME, PAREE BN, FMwMRAS H A M MR LUK EE
Wemt iR — B, ... SRR — R, 17 R, &
H AR S A 7, EESRBUR R TT RE, T KERSR W
T i 0 2 (6 H MREEAS S A, BUR — HATIE (],
i i A A NS8O\ 25 5705 R — 5 B e — AR BORBUR &%
[ . UL I AR AT DA TREBUR — AN & B0,
ARG E (GEATR) BFF, AN R BUR 1 H R
0 AR EMEIAEESA,  Pra BECAR S 2T IR AN,
AR EBE Sy ek B, WA =+ Lo fE P, B
PRI I SRR 7 SRR 3 9 B P A R R s K, B oL
111 ¢ AR MR 45 0 £ 0 L 5 18 2 R B S, B A A (5%
MR K 2 =+ DY AR 4, B BT EAR AR e — (A
RER— — R, B S BUFRAS {6 & P EBOE
S, A PREECR Y U, R LAl AR o BRI, L, If
AR TR R A (R ARTR) , i N SRR AT
REFEMA Ik ask e, WefE s = R RnhiR H 2, R4S

% [TB6/3B/139-142/36]; CT [TB6/3C/160-162/36]
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{3 Bl PR PR K S SR ON T 5 B 565 T flE], AR SV T AR £
VO, WRAEAR (EEAE) ANME Ve R, WEARIEMAE H

5%
B, ...”

[“Well, T want to talk about one thing. Nowadays in Hong
Kong, the only thing we can rely on is the One Country, Two
Systems, ... We must (relay) this public opinion, (and exercise)
the power conferred by the public, the power entrusted to us
normally (sic) through voting, to ask the Government to
respond to the public. In these past few months, the public has
made the five demands very clear (but) the Government has
made no response all along. Whoever is elected to enter LegCo,
(he) must ask the Government to respond to it. ... Even vetoing
some unreasonable government practices by a majority in
LegCo is also allowed under the Basic Law ... Ultimately if
the policies put forward by the Government, including its
budget, all the policies are acceptable to the public, why do the
Legislative Councillors sitting (in the chamber), no matter they
are 35 (or) 40 in number, not vote for (them)? On the contrary,
if all the policies or financial proposals, like the existing
proposals which arbitrarily increase the expenditure on the
Police, we, as the elected representatives, no matter we are 35
(or) 40 in number in future, they (sic) are obliged to re - -
reflect this public opinion until the Government puts forward a
justified budget, a reasonable policy. That is of utmost
importance. ... And, in future if we are to fully implement the
Basic Law, (we) have to select the Chief Executive and all the
Legislative Councillors by way of one person, one vote. That is
paramount to us. Also, (that) is why, of the five demands, the
fifth one is the most important as it means implementing the
constitutional reform. This is stated in the Basic Law, not
fabricated by us. ...”

(Emphasis supplied)

203. Based on the above, we do not accept D8’s evidence that
that there were any inconsistencies between the views expressed by
Dennis Kwok and D30 on the one hand and those of Alan Leong, D35
and D20 on the other. Neither do we accept that D8 had such a belief.
Furthermore, putting what D30 said in context, his criteria for
determining the reasonableness of the budget was whether or not the
Government would respond positively to the Five Demands. Thus, we

consider that any difference between the speakers at the press conference
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was one of emphasis rather than substance. For the same reason, we do
not accept D46’s evidence to the effect that D30’s message was different
from those of D20, D35 and Alan Leong.

Agreement to the Scheme

204. The issue remains as to whether D8 himself agreed to the
carrying out of the Scheme. DS8’s evidence was that, if elected as a
LegCo member, he would make use of the exemption mechanism of the
Civic Party and seek to depart from the party’s stance on the budgets and
that he would examine the merits of the budgets rather than vote against
them indiscriminately. The question for us is whether this part of D8’s

evidence is or may be true.

205. In this regard, we note that D8 worked his way up within the
party from the basic rank. Whilst D8 served his first term as a District
Councillor, he studied law. Although he had served as executive member
of the party for many years, he resented the fact that his views were not
accepted by the prominent figures of the party. D8 dreamed to be a
Legislative Councillor.  In the last LegCo election, Tanya Chan (a
barrister) was the first on the Civic Party’s list. D8 “played second
fiddle” to her and was not elected. This time, the Primary Election
presented an opportunity which he certainly would not like to miss. It
strikes us that D8 demonstrated a desire to be on an equal footing with the

prominent figures of the Civic Party, a number of them, we note, were

lawyers.

206. As regards the preparatory meeting, despite the fact his
dissenting views were not accepted, D8 must have foreseen what the

latter two were going to say at the press conference. According to D8,
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what D35 and D20 said at the press conference did not deviate from their
views expressed at the preparatory meeting. D8 said and did nothing at
the press conference to show that he did not agree with what was said by
the party Chairman (Alan Leong) and the party leader (D35). Instead, he
stood behind them holding a placard stating “35+a% & i H I L KGR

3K (35+, Majority in Council, Realise the Five Demands).

207. Furthermore, a strong inference can be drawn that no matter
what D8 might have expressed at the preparatory meeting, by
25 March 2020 he had already decided to follow what Alan Leong and
D35 said was the party’s stance. This is based on D8’s attendance of the
press conference and his standing behind the speakers and holding a
placard. This strong inference against D8 is further strengthened by his

subsequent conducts and statements.

208. Firstly, on 15 June 2020, D35 and D8 attended a phone-in
programme of D100, titled: “#k5F H MBUN & ## 8 1B %! H O K
R R E A2 A E RN D100 JE AR A HE %8, A listener
called and queried why D1 said on 9 June 2020 press conference of

Project 35+ that candidates of the Primary Election would not be required

to sign any statement stating the “common goals”. D8 replied:

“45.  F—— A EME -, BRI ARG AT LA
HAR, 3L HAR SRR E B2 35 plus - MHER
P R AR — DA AT e o 5 W S R AR B, AN (R
HIMR A AR — (8 R aFWERAER Aol 8 [ 22 325 1R 38l
IRFfiR...”

5 See: [TB6/3D/165].
% [TB8/10B/423-4/45,47]; CT [TB8/10C/467/45,47]
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[45. | -- | want to give a brief response. That is to say,
actually it does not mean that there is no common goal.
The common goal is to have the political regime shaken
by using the 35 plus. So, er, actually, | mean, the issue
of whether to sign this thing or not has been mentioned
at the beginning. It is just, I mean, Professor TAI's good
wish that when the National Security Law arrives ...”

“47. .ot HEVREEL 2 A, i BUER — —BIR
—— MR8 RIFBREE, SHAER A —flRR E R AL
IEARIBER o T SR VR i N A AR R — 3 )
WERASE, T ARt IR 2w 118 8 MR, R
NRBEFARZE W o W {18 590 55 55— 118 EUHE — — )
H 550, e 8 # e E 25 HURAS 28t~

[“47 ... Imean it will impact lots of people, so that is why he
-- | mean -- | mean it is a good wish, and he wanted
everyone to have, er, room for manoeuvre. Well of
course there are some people who want to continue to
have some common wishes. So, | mean, previously
there was a joint signing (action), for example, the Civic
Party has signed it. Well, for this, I will leave it to every
political regime — political group for making their own
consideration. Well, it is very difficult to set a
requirement for this.]

We do not accept that D8 was just blindly reciting the party’s line when
he said the above. It is plain to us from the above statements of D8 that
he acknowledged (at least as far as he was concerned) that: (1) the
candidates had a “common goal” which was “to have the political regime
shaken by using the 35+”; and (2) he agreed to the Party endorsing the
IWR declaration.

209. As regards (2) above, we reject as illogical D8’s evidence
that the Civic Party’s endorsement of the IWR declaration as a collective
entity could offer more flexibility. Given what D35 and D20 had said in
the Civic Party’s press conference on 25 March 2020, we do not see how

the party’s endorsement of the IWR declaration as a collective entity
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could provide any flexibility to its members who at the time were
representing the Civic Party in the coming the Primary Election to deviate

from the online declaration.

210. Secondly, on 19 June 2020 at the Civic Party’s election rally,
D8 said*®:

“126. 1. W&, Fadi X AriE R et R, s (%
) SRR, FRARAE (8 BOREHS g P R R 7 04T
BIMxKS- - AlfE 2B S E R . M LLRIAE
EFSALMEMYRIR- - BMRRECE 8 X, BI{RSE#
B R4 Pfr e WBE A8 58 A S - - EER AR N, H
T MR R AT 20 7515 DR A% e i #0481
NARIEE, HETIMEE N ARIB M, RIETIR—E &
38 171 J AT R R T2 IR A 88 N o I I LA PG {8
7, Pt R ] BLEESOR SR, B R 3 R o
2*%‘77%5“ 35 plus, {7 A] LAMZME B8E 37 308 LW R

A LAE SR - BOESE E,  FIHER AT LA
it N\ We U7 £ UK. 7

[“126. 1: Well, I think what has been very clear now is that,
when the National Security Law comes, | believe the
regime will use different means to suppress the
current candidates -- qualification of standing for
election for possible candidates. Well, so even though
they mix up those, whether District officers, or the so-
called Returning Officers for elections —or Returning
Officers, actually there is no difference for us,
because no matter who they are, no matter who is
holding the sword, the sword will definitely point at
all candidates from the pro-democracy camp. Well, so,
here and now, what we can tell you is that, we pro-
democracy camp must be united to fight for 35 plus,
so that (we) can veto the Budget - the Budget in the
LegCo, and to fight to achieve Five Demands for
Hongkongers.”]

% [TB8/A7B/167-8/126]; CT [TB8/A7C/201-2/126]
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We find that the only reasonable inference is that D8 meant what he said

on that occasion which was not mere election rhetoric.

211. Thirdly, there were the documents he submitted for the
Primary Election. At Part II, Clause 2 of his nomination form® dated

19 June 2020, there was the declaration saying:

“2. FRBHERR SRF AR F] by SO0 i L [ b o 2 5L 2 ] e e 3t
i, B35 [IREUR 35 +ARKEER ] L HE,

I hereby confirm that | agree and support the consensus of the
coordination meeting led by Benny TAI Yiu-ting and AU Nok-
hin, including “Democrats 35+ Civil Voting Project” and its
goals.”

Similarly, in the Election Deposit Receipt given to D8, at Clause 2 it was
written®?:
“2. [RAIR 35+ A RHBTEATE] | i N 0o ZASCHFFIRE A] H

SRS 14 B ST 0 W S, IR TREIR 35+
ARHIE ) R

(2. Candidates for the 'Democrats 35+ Civil Voting Plan" must
support and agree with the consensus of the coordination
meeting led by TAI Yiu-ting and AU Nok-hin, including the
'‘Democrats 35+ Civil Voting Plan' and its objectives.)

In the election platform 2 which D8 submitted together with his

nomination form, it was written:

“nREOGRE 4T
o FINEREIEA 35+ LAGH A ML BUR B [ 1Kk
x|

o R [BIREI%EE]
o AU R U G SR BT

0  [TB7/B1A/329]; CT [TB7/B1A/341]
6L [TB7/B1A/669]; CT [TB7/B1A/348]
62 [TB7/B1A/335]; CT [TB7/B1B/346]
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S 2 I R S MRS T 1

The Civic Party pledges to:

Strive for majority in the LegCo with 35+ seats and use our
veto power to press the HKSAR Government to commit on the
Five Demands;

Oppose the National Security Law;

Invoke LegCo investigative powers to rectify police brutality;

Impeach and remove Carrie Lam from office as Chief
Executive”;

We bear in mind, however, that D8’s election platform was based on a

template used by all candidates from the Civic Party. However, in our

judgment, the fact that D8 had made these pledges made it difficult for

him to later seek an exemption from the Civic Party.

212.

following:

Fourthly, on 23 June 2020 in D8’s Facebook®, he posted the

“THERFMGERE 7 H 11, 12 HWER I IRYIE R,
T EIELEEE L, SIMEER G NN EZ W
B Ul E A R R RO, Bt & g a8 T IR [y
&, BEGRMBFEES, BLFE TG, EFRL

[“(D hope that all you guys will come out and vote in the pro-
democracy camp Primary Election on 11 (and) 12 July to
achieve the first step of (winning) more than half (of the seats)
in the (Legislative) Council, so that we can have more strength
both inside and outside the (Legislative) Council to oppose this
government that ignores public opinion. We will force the
Chief Executive to step down by vetoing different proposals,
including vetoing the Budget, so as to fight for the five major
demands.”’]

63 [TB8/AL2A/502]; CT [TBS/A12B/506, 510]
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Whether or not D8 had personally written the aforesaid post, we have no
doubt and we find that he must have familiarised himself with what was
said in his Facebook in his preparation for the Primary Election. In our
judgment, it was inherently improbable that a member of D8’s election
campaign team could have published the post on his Facebook page
without him being aware of its contents. The Facebook page of D8 was
an important tool through which he could communicate with his
supporters on matters related to his election campaign and he would
certainly pay attention to how the public reacted to the posts on his
Facebook page. It was inherently improbable that D8 was unaware of the

content of the post in question.

213. On 27 June 2020 at Hong Kong Island election forum, D8

said®*:

“569.F : &%, &R BT LL4 PRI S A BE 22 A3 2 R R AR HH
RIS, [NARIEXRT] 35+ | , RMEN#HE
e, R MR R A YRR BRI, R YR SE
AJ DL I 388 B 2500 AT R B R R BRI 228
HH KRR, TR SRR &, Fnhiz
—HIZANE.

571.F: .. WerlfSirssE, . . .
573.F: ... Re SR EBTEREZR, ...
575.F: ... BffITHEREE. ”

[569. F: Er, er, that is why (we) hope that all voters would
cast their votes in this election, because by
achieving "35+", we will be able to obtain more
than half in the legislature. In fact, in this election
that we are running for, so that the pro-democracy
camp will be able to compel the Chief Executive
with votes, | mean, to implement the five demands.

64 [TB8/B3B/2896-7/569-575]; CT [TB8/B3C/3014-5/569-575]
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By our vetoing the government's budget, on March
26...

571. F: ...have made it clear...

573. F:  (we) will veto the government's budget. ..

575. F: ... to compel the Chief Executive. |

214, Lastly, concerning the promotional video clip of the
Civic Party prepared before the Primary Election, in the revised script®
D35 was allocated the lines * ... if she fails to do so, we, Members
belonging to the Civic Party, will exercise our power under the Basic
Law to veto government bill(s) and budget(s) in the future.” With the
knowledge of what D35 was going to say in the promotional video clip,
D8 took part in the filming. We do not accept D8’s evidence that he had
no choice in the matter. He clearly had a choice. We find that he chose
to follow the party’s line so that he could have the support of the
Civic Party to run in the Primary Election and the subsequent LegCo
election. We do not accept that D8 would risk his political future by
holding a stance on the budgets which would be contrary to the “solemn

promise” made by D35 the Chairman.

215. In our judgment, what D8 said in his evidence as to his
political stance cannot be reconciled with the public statements he had
made. All along what D8 said in public was consistent with the stance of
the Civic Party that they would veto the budget twice to force the Chief

Executive to respond to the Five Demands. Moreover, what D8 had said

8 [TB8/A4B/70-1]; CT [TB8/A4C/77]
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in public also made it impossible for him to honestly believe that he could
apply for exemption if elected. Instead, what D8 had said in public
showed that he had committed himself to the stance of the Civic Party on
the issue of the vetoing of the budgets. For the reasons given above, we

reject the exculpatory part of D8’s evidence.

216. Having considered the totality of all the relevant evidence,
we are left with no doubt that by the end of March 2020, D8 had already
agreed to the Scheme. Furthermore, we find as a fact that, in order to
obtain the continual support of his party in the Primary Election and the
LegCo election, D8 agreed and intended to follow the even more radical
line to take as stated by D35 and D20 at the press conference on
25 March 2020 so that, if elected, he would vote against the budgets

indiscriminately regardless of their merits.

217. In our assessment, no weight can be attached to the
“exculpatory letter” which PW1 wrote in detention to D8, as PW1 could

not speak on behalf of D8 what was in D8’s mind.

Intention to subvert

218. As regards D8’s evidence that the Civic Party changed its
stance on the “solemn promise” after the promulgation of the NSL, we
note that in the revised election platforms of D8 and the other candidates
of the Civic Party, the following statements were made as the first pledge
to the public®®:

8 [TB10/1A/148, 150 & 152]; CT [10/1B/484, 486, 488]
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“35 + ) il BURF
BBAKIFR
Strive for majority to
actualise Five Demands

ENGRERATHRALBM T OGRGE, SRIWBIHEE S, BEBUG%E
TAKFR. 7

[Exercise the power of veto entitled by the Basic Law after
entering the Legislative Council to veto the Budget and force
the government to meet the Five Demands.]

In this regard, the revised election platforms were the same as the pre-
NSL one®’.

219. Although candidates of the Civic Party had sought to replace
the grid forms which they had filed with Power for Democracy with a
new slogan saying “LL & NJE # 7B 4] SPEECH CRIMES ARE
AGAINST FREEDOM”, in our view, a reasonable man would interpret
that slogan as a protest against the NSL. There was simply nothing to
suggest that the Civic Party had changed its stance. We note that
although the pledge to “veto all government bills” was not repeated, the
pledge to “veto the Budget and force the government to meet the Five
Demands” remained first and foremost in the party’s new election

platforms.

220. Taking everything into account, we find that the revision and
replacement of the election platforms and promotional video scripts by
the Civic Party was just a calculated move taken with a view to reduce
the risk of its candidates being disqualified. However, as far as the

budgets were concerned there had been no change of stance in the sense

[D8-7]
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that the party’s leaders had all along determined to use the vetoing power
to force the government to meet the Five Demands. Whether or not this
stance was also shared by D8 and D46 requires separate consideration.
We will discuss the position of D46 when we deal with the evidence

concerning his case.

221. As regards D8, we do not consider it as credible that D8
might have told his election manager (an employee of the Civic Party)
that he would not follow the party’s stance in case he won the LegCo
election. Having considered D8’s words and conducts prior to and after
the NSL, we come to the sure conclusion that D8 intended to follow the
party’s line on vetoing so as to fulfill his dream of becoming a legislative
councilor and that had not changed after the promulgation of the NSL.
We reject his evidence that he thought that the Project 35+ was
impossible. As to D8’s eventual departure from the party after his
disqualification by the Returning Officer, we find that it was because of

his frustration with the party and the dashing of his dream.

222. As aforesaid, by NSL 22(3), a subverting act includes one
which seriously interferes in, disrupts, or undermines the performance of
duties and functions in accordance with the law of the Government.
Based on our findings above, we have no doubt that during the charge
period D8 knew that one of the objectives of the Project 35+ was to
exercise the power to veto the budgets indiscriminately in order to force
the Chief Executive to accede to the Five Demands. Given DS8’s
experience in politics and as a District Councilor, we have no doubt that
he knew that the “Five Demands Not One Less” was a condition that the
Government would not accept. Given his legal background, we also have

no doubt that D8 was fully aware that the carrying out of the Scheme



- 101 -

would mean the twice dissolution of the LegCo and the eventual stepping

down of the Chief Executive.

223. Furthermore, based on D8’s continual participation in the
Primary Election after the promulgation of the NSL, the only reasonable
inference to be drawn is that he was acting with the requisite intention to

subvert and that he was a party to the conspiracy charged.

Conclusion

224. We are sure and we find that:

(1) Dbefore the promulgation of the NSL, there was already an
agreement at least between D1 and some members of the

Civic Party that the Scheme be pursued,;
(2) D8 was also a knowing party to the Scheme;

(3) after the promulgation of the NSL, D8 remained as a party to

the Scheme: and

(4) all along, D8 had the intention to subvert the State power,
with that intention he continued to participate in the Primary
Election in furtherance of the Scheme and with the intention

that it be carried out.

Therefore, we find D8 guilty of the charge.

D10 Yeung Suet-ying Clarisse

225. Mr Cheung (and with him, Mr Fong) raises the following:
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(1) the prosecution is unable to prove that: (a) D10 was a party
to the conspiracy charged; and (b) she had the intention to
subvert the State power; and

(2) the Scheme did not constitute “subversion” for the purpose

of NSL 22(3).

Consideration of the evidence

226. D10 has a clear record. She did not give evidence. In
assessing the evidence, we give ourselves the “good character direction”

on the propensity limb in her favour.

Knowledge of the Scheme

2217. The evidence in this regard consists of the following. Firstly,
we note that the first coordination meeting of Hong Kong Island was not
attended by D10 but her representative. D10 personally attended the
second and the third coordination meetings. On the other hand, the police
found in D10’s office notebook computer a draft of the Coordination
Agreement of Hong Kong Island titled “35+3/ &if51# [ EIRIES
haAk ] (%) >~ (Project 35+: Majority in LegCo Co-ordination
Mechanism of the Pro-democracy Camp in Hong Kong Island [Draft])®e.

At para 2 of that document, it was stated:

“ S Bl I T B A ) (0 N R, R R I IR B MRS ALk
UL BRI, ERMIE SR g RS, BT
WABTRS S, JB ks i ol TURFRR, Al F38 . M
AL AERMAH. LEMRECESE T,

% File name: 35+ ¥ .docx: [TB10/61A/4052]; CT [TB10/61B/4053]
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[“Any individual or organisation that participates in this co-
ordination mechanism agrees that if the Pro-democracy Camp
is able to obtain the majority in LegCo, they will actively make
use of the powers of LegCo, including the power to veto the
budget, to force the Chief Executive to respond to the Five
Demands and grant amnesty to protesters, to hold relevant
persons accountable for police brutality, and to restart the
political reforms to achieve dual universal suffrage.”]

It is noted that the same paragraph was contained in the final version of
the Co-ordination document for Hong Kong Island which D1 re-sent to
PW?2 on 8 June 2020. In the absence of any evidence to the contrary, the
only reasonable inference is that D10 knew that the use or active use of

vetoing power had been an important component of the “Project 35+”.

228. Also found in DI10’s office notebook computer was an
election pamphlet of Chan Shu-fai and Chu Hoi-dick Eddie (D25), titled:
“bEPeEREE B} RELE/R" (Universal response (to)
Beijing(’s) mutual destruction, a majority of seats in the LegCo breaks
through the deadlock™). In that pamphlet, it stated the objective of the

“Project 35+ as follows®®:

“HAEE:

. R IRENAT 35 &, BUS7yker 5k

. BRTEER. BE. MBI E
. 73 R B R 8 2K

. B THA %, BUN T

. R RO M

. FHIR 35+ S PR L TR 5

. flsE b5t N, DQ35, B FEHE:
. ESU Y 75 Vs o 3 A 8 A

69 [TB10/63A/4060]; CT [TB10/63B/4063]
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[“Objective:

o The democratic camp to get 35 seats, i.e., veto
power in the Legislative Council

o Veto all bills, motions, FC funding applications

o Veto ad hoc funding

o Veto the Budget(;) government suspension

o Dissolution of the Legislative Council by the Chief

Executive and re-election

o Another 35+ and another veto of the Budget

o Trigger Beijing to intervene, DQ35, push for
international sanction(s)

o Abolish Hong Kong's status as an independent customs
territory” |

We have not lost sight of the fact that D10 and D25 were from different
constituencies. However, we also note that both of them attended the

press conference of the “Project 35+ as candidates on 9 July 2020.

229. Secondly, there is the evidence of D10’s knowledge of the
IWR declaration. Although the police was unable to find that online
declaration in D10’s Facebook, her name appeared in those of other
candidates as an endorsee’™. In the absence of any evidence to the
otherwise, the only reasonable inference is that she was aware of the
contents of the IWR declaration and the fact that it had been endorsed by
other candidates. Moreover, we draw the further inference, which we
also find to be the only reasonable one, that D10 must have been aware
that the phraseology “will use” was employed in the IWR declaration in

(4

contrast to “will actively ... use” employed in the draft Co-ordination

Agreement.

230. Thirdly, there is evidence that D10 was aware that even after

the promulgation of the NSL the use of the vetoing power remained an

0 Seeeg [TB7/A2A/9]; CT [TB7/A2B/11.15]
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important component of the “Project 35+”. This is in view of the press
conference of the “Project 35+” on 9 July 2020 which was attended by
D10, LAU Chak Fung (D18) (of Kowloon West) and D25 (of New

Territories West). On that occasion, D1 said,™

“W AR 35-+IE H AR R e HURE S 48 1) 9% W 1
PEMPER ZATE (AR WP A aME R, &’
FEORFFIE BUF I &, MERMEIER (EATL) PrislT 55 or
PR ERE L, iy EL R AR B AR AR 25 75 e e
MEEE RV, R GEARK) W, 1TEURERRES —
(EBRAE, IR 25 MR ALOLVA &, W M B R A0 s SR AR AT
Aok M8 4 704 25 TR IR A BT 56 e, B AT R B 094
Rl AR AT B LR RE L, ...

[“Well, regarding the target of 35+ (Project), (it is) to acquire
control in the Legislative Council so as to exercise the
constitutional power given to the Legislative Council by the
Basic Law to make the HKSAR government accountable. Well,
this is the power given to the Legislative Council by the Basic
Law. ... Furthermore, that is, even if the Legislative Council
veto the Budget, according to the Basic Law, the Chief
Exclcutive can exercise its function to dissolve the Legislative
Council. ...”]

We bear in mind that the above was said by D1 when he was explaining
why he thought that the “Project 35+” and its objectives were not
unlawful and did not violate the NSL. In this regard, as we have said,
even assuming that D1 and other participants did harbour a mistaken

belief as to the unlawfulness of their agreed Scheme, that would not

afford them a defence to the present charge.

L [TB6/7B/455-6]; CT (TB6/7C/520-1)
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231. On the same occasion, D18 said, "2

“TRIME — FEIE A 76 S R T SO 1 SR A, 0
{7 — — R AT {5 6 — — 5 & 75 DRBUFOBE R 20
ARG, AT TR A B EUT &
R BRI, P LA,

[“We, the group of candidates, very much hope that the slogans
of the street (movement) can be brought into council. On the
street - in the council, (we) will - will veto the government
unjust Budget. Out on the street, we will put down our images
as dignified councillors, work with comrades to fight together,
and together we stand.”]

Again, we are not saying that D18’s words represented D10’s position.

The point is that D10 heard what D1 and D18 said.

232. Having regard to the accumulated weight of the above
evidence, we are satisfied that D10 must have known at the material time
that to obtain a majority in LegCo and after that to wield the vetoing
power of the majority to force the Government to yield to the
Five Demands was an integral part of Project 35+. Moreover, we have no
doubt that D10 must have been aware that all along the Project 35+ aimed
at the pro-democrats obtaining a majority in LegCo and forcing the
Government to accede to the “Five Demands Not One Less”. If the
Government did not comply, the pro-democrats in the LegCo would
cause the budgets to be vetoed, leading to the Chief Executive stepping

down.

233. We are fully alive that “knowledge” does not mean

“consent” or “agreement”. That leads us to the following topic.

2 [TB6/7B/482-3); CT (TB6/7C/533)
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Party to the Scheme

234. On this issue, first and foremost, there is the evidence that

D10 endorsed the IWR declaration which reads’:

“.  F&RFA [HRFER, S—Anl] o REEH AL
MTPIRE Y, ORGSR BOER SR, Bk E R E
ﬁﬁ%ﬁjﬁ WO A PIFE R, SN AE RN

, 0 R O B
2. TR A SCRF R B 5 I THET AT A3 s i E], ZH3R
AfE R B TR,
[“1. I agree with "Five demands, not one less". | will use the

powers conferred on the Legislative Council by the
Basic Law, including vetoing the Budget, to force the
Chief Executive to respond to the five demands,
dropping all the charges against the resistance fighters,
holding the relevant persons accountable for police
brutality; and restarting political reform to achieve dual
universal suffrage.

2. | agree that if the supporting rates fall outside the
expected range of number of seats that can be secured in
each respective constituency, (1) must clearly announce
the end of the election campaign.”]
D10’s endorsement of the IWR declaration is strong evidence against her
that there was then an existing agreement to carry out the Scheme and her

intention to do so.

235. Secondly, in D10’s election campaign leaflet titled “— 476"
(“A Ray of Light”)", under “£21# 5 5 (Declaration of Candidacy) she

wrote,

8 For the text of the “IWR”, see, eg, [TB7/A2A/9]; CT [TB7/A2B/11].
4 [TB10/53A/3969]; CT [TB10/53B/4037]

-
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“HREFR. el R IAIER MR A, ..o

[“The five demands (being met) and a majority of seats in the
Council are a future we wish for. ...”]

The above was echoed in a document found in her possession

23 June 2020 where it was said’®,

“BUEEfrEsE SRS E, SH (6 4 23 H) EXE
iz Bl 2020 F L EER R BIRBS AR, HEENE
A, ERZFERRTIROLEEIELK HEE, SBUTIE
[ITIETY IS N

[2#EF]

Bz A, A AR mERSCRRH T,

SFEW XA R, S H, RG22, AEEAE
B, /EBIR. BMME, LWORKER, REPAZN
BXFF, eEEicf, 2EBAR LRI E.

2

[“Incumbent Wan Chai District Council Chairwoman, YEUNG
Suet-ying, today (June 23) officially announced her joining the
pro-democracy primaries for the 2020 Legislative Council
elections for the Hong Kong Island constituency. YEUNG
Suet-ying together with Hong Kong people aiming to obtain
more than half of the seats for the pro-democracy camp in the
Legislative Council making the government to respond
positively to the "five demands".

[Declaration of Candidacy]

With the national security law looming, Hong Kong people is
going to face the darkest days of our times. ...

With my experiences in winning two elections, today, | am
determined to move another step forward to gather power for
the people of Hong Kong people and for Hong Kong to break
through. I believe, we will persevere in the five demands; more

75

[TB10/57A/4038]; CT [TB10/57B/4039-4041]

dated
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than half of the seats of Legislative Council is the thing Hong
Kong people can achieve.

27
236. Thirdly, in D10’s office notebook computer, the police
found a document titled “QA (5f =) (QA (3rd Draft)’®. There was the

following question and answer:

“ON) IRREE G IR TR R ?

B 2. BUNZHEARIR MMM EITAA S, Y2 ERohag
AT SRR R, BT RA R, BA RS
FERGERMBUR, AR T SR H IR &7 AR
M BEA R,

[(6) Are you (one character incomprehensible) going to veto
the budget definitely?

A: Yes. The budgets proposed by the government over the
years have been tilted towards the voting class of the
functional constituencies, which is unfair to the general
public. I cannot see that this unelected government will
propose a budget in the future that is truly for the
benefit of Hongkongers.]

There was also another document titled “QA (&5 VU#%#)” (QA (4™ Draft)”’.

It can be seen that the original Answer 6 was slightly amended but the

substance remained the same:

“ON) TR B € & IR B TAA 5 ?

B . BUNZEREHMMBOER S, #2h b
&, BHEREIEA R EEA, BRI aeA 5,
e TSR SRR BUT IR G (R B, B B R A B it i
N AABAFRIENBUGT, SRS EENF
i AR .

[“(6) Are you (one character incomprehensible) going to veto
the budget definitely?

6 [TB10/54A/3992]; CT [TB10/54B/4000-4001]
T [TB10/55A/4012]; CT [TB10/55B/4021-4022]
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A: Yes. The budgets proposed by the government over the
years have been based on the top down approach being
unable to help those in genuine need. Policies are tilted
towards functional constituencies, and the government
that proposed the budgets is not a directly elected one,
so the entire process itself is unjust. | cannot see that
this unelected government will propose a budget in the
future that is truly for the benefit of Hongkongers.”]

There was also a new question and answer 18, which reads’®:

“(H\) IR FE R BRI R 2% ] RS, IR

HhERE?

% Mg, ThEESERNE, BTV RIS
BB TR 223 | an RBURFHE H — 6 i B e 2
&, RMRAE DQ MEFMPTA N . BUREA R VEAST
BRP I, st m] DUSE S (R MR &

WREALIGIRTE R, "R AR A IR AT, AN H At
KU (FEARVE) 8 23Rk,

[“(18) If you are required to sign a letter of confirmation of
support for the “Hong Kong National Security Law”, will you
sign it?

A: No, | will not. At the 17 District Council meeting,
almost all members of the pro-democracy camp
opposed the “Hong Kong National Security Law”. If the
government introduces such a letter of confirmation, it
will mean that it wants to DQ all of us. The regime will
always look for ways to suppress us. What we can do is
to refrain from backing down.

My position is very clear. | do not think it is appropriate

to legislate on national security or on Article 23 of the

Basic Law before there is universal suffrage.”]
It is apparent, therefore, that this 4" Draft was prepared either in
anticipation of or after the promulgation of the NSL. It is also apparent

that her position about the budgets had not changed.

8 [TB10/55A/4014]; CT [TB10/55B/4030]
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237. Based on the evidence before us, we are satisfied and we
find as a fact that: (1) the above documents found in DI10’s office
notebook computer were prepared as her “lines to take” or debate notes
for the purpose of the Primary Election; (2) she had knowledge of their

contents; and (3) she agreed with them.

238. Fourthly, despite the evidence of PW1 and PW2 that D10
was independent with no political affiliation, it is our finding, based on
the aforesaid documents found in her possession, that she considered
herself belonging to the pro-democracy camp. Although D10 did not
expressly bundle up vetoing of the budgets with the Five Demands, she
said that her position was that she would “definitely veto” the budgets, as
she considered that the Government was “unjust” so that no budgets it
proposed would truly benefit the people of Hong Kong. This is also
supported by what she said at the election forum of Hong Kong Island
constituency held on 27 June 2020. From what she said, she clearly

understood and aligned herself with the objective of the “Project 35+:"°

275, C: RAHRFIFTTLL M, TS [35+ ] B
— — BB (NI 2 RIS R A B, T
LRI A SR, R A 4 R 5
B0, LIRS 4 LR, R AL T
NS 2R — 7,

[“275. C: T hope that all of us can do it together, and what
actually is the c-crux of the “35+” this time? We need the
strongest list. We have to persuade more Hongkongers. Their
spectra are not necessarily identical with ours. Hence, we hope
that this list can include people having different spectra.”]

™ [TB8/B3B/2833/275]; CT [TB8/B3C/2970/275]
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2309. Lastly, similar to the case of other candidates, there was the
declaration at Part 1, Clause 2 of her nomination form & dated
19 June 2020 and the Election Deposit Receipt®.

240. Having considered the cumulative weight of all the relevant
evidence, we are satisfied that the only reasonable inference to be drawn
was that prior to the promulgation of the NSL and knowing that it was
coming, she had already agreed that the Scheme be pursued and that
remained her position after the NSL came into operation. The aforesaid
findings, coupled with her continual participation in the “Project 35+” as
a candidate, enable us to come to the sure conclusion that she was a party

to the agreement to carry out the Scheme during the charge period.

Intention to Subvert

241. On this issue, firstly, there is the aforesaid evidence as to
what she said on various occasions and in various documents of her
determination to help bringing about a majority in LegCo by the
pro-democrats and the eventual realisation of the Five Demands. Based
on our finding of D10’s knowledge of the objective of the Scheme and
her experience as District Councilor, we draw the further inference,
which we consider to be irresistible, that she intented to act together with
other pro-democrats in LegCo and vote against the budgets
indiscriminately regardless of their merits and she knew that if the
budgets were vetoed, it would result in a serious interference in,
disruption or undermining of the performance of the duties and functions

of the Government.

8  [TB7/B7A/398]; CT [TB7/B7B/404]
8. [TB7/B7A/401]; CT [TB7/B7B/407]
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objective of the Scheme and the fact of her continued participation in the
Primary Election, an inference could readily be drawn that she had the
intention to subvert the State power. This inference is further supported

by what D10 wrote in her Facebook® on 13 July 2020 which was the day
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Furthermore, based on our finding of D10’s agreement to the

immediately after the Primary Election:

“REIRVEIELERVID AT T, BIFFER AT REA 2 DL
WML ERE., Bk, K EgHERRNVE, ¥
SPHNERE, AR EIRGHAN ZHE. HAE, EaEA
WBUATENE, W RIFIRAEER TR EHIF IR

B 17 B ZA, REEBUS R AR, BRI S
FRE AT, (B2, AR, BEBEAAF T
£, URBEMEIN V), AEFBORERESER. EE
BEEELTRENSATR, TEAZRL! FBAK
BAEARRMIE AR, AR AL AR, Bh
FrH)— 5 REIRAERSSE A & S5 s Ky &,
B AR BRI F RS ? >

[“The preliminary results of the democracy camp Primary
Election have been announced. It is likely that (the number of)
votes | get will not be enough for me to run in the Legislative
Council election. First of all, I will definitely respect the voters'
decision, abide by the Primary Election agreement (and) follow
the arrangement coordinated by the democracy camp. | believe
this is basic political ethics and (a) basic condition for the
democracy camp to be able to make resistance on the
parliamentary front.

Apart from being enormously grateful, 1 would like to say sorry
to my supporters for not being able to get enough votes.
However, | also promise that I will continue to do whatever |
can in various aspects to support the democratisation of Hong
Kong. For (all those) citizens who voted for YEUNG Suet-ying,
please do not be disheartened! (I) hope that in the future official
election, you will all cast your supporting votes to the

82

[TBS8/AL6A/545]; CT [TBS/A16B/546-547]
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representatives who won in the Primary Election! Isn’t it our
common wish that the democracy camp can exert the greatest
resisting force in a united manner in the parliament?”’]

243. We give full weight to the above post which D10 made
voluntarily after the Primary Election when she realised that her chance
of winning was fading away. We find that the above passage is not only
consistent with her agreement to the Co-ordination Agreement of Hong
Kong Island®, but also evidence of her intention to carry out her part of
that Agreement as well as the IWR declaration. We find also that she
knew that the candidates she supported had also expressed their intention
to carry out the Scheme and to vote against the budgets indiscriminately.
In arriving as these findings, we have already taken into account what
PWI1 and PW2 said was D10’s political views. Concerning PW2’s
evidence that D10 had told him to the effect that she did not feel obliged
to follow D1’s idea, we attached no weight to it as being at most a “mixed

statement” (if not wholly exculpatory) which is not supported by D10’s

sworn evidence. In all the circumstances, we draw the irresistible

inference that she had the intention to subvert the State power.

8 [TB11/4A/21/11]; CT [TB11/4B/25/11]

“11. RIS B e B i 10 e 44 22 B T ISR ER IR N BRI BG4 BELAE RS R TR
NSRS, HEAAAERZ I ) B AR BOH 2N, AKGE O PR W R IR B TR, 00
BAE SR IR B, ARS8 HU R ANEERESESCRRZ A B, Sk At AP P A R 5 S IR
FIRIE B EVE IS 35 (HE L) BRI H AR,

[“11. Individuals or groups that have expressly stated that they would join this coordination
mechanism and registered as a candidate of the official election, if the ranking of their rate of
support in the public opinion survey falls outside the target number of seats in their constituency,
undertake that they will publicly announce immediate cessation of their election campaign. They
will also appeal to the voters supporting them not to cast votes for them on the day of the official
election. Further, they will ask them to use all available methods to ensure that the democracy
camp can win 35 or more seats in the LegCo.”]



- 115 -

Conclusion

244, Looking the matter in the round, in the absence of any
explanation from D10, the accumulative weight of the evidence is such

that we are left with no doubt that during the charged period:

(1) there was an existing agreement to pursue the Scheme with

D1 as its central figure;
(2) D10 had full knowledge of the aforesaid agreement;
(3) D10 was a party to the agreement; and

(4) D10 had the intention to subvert the State power and the

intention to carry out her part of the agreement.

245. In reaching the above conclusion, we have not forgotten that
D10’s subsequent conduct in end of July 2020, namely putting in a
nomination on 31 July 2020 for the LegCo election, which apparently
went against the said Coordinate Agreement and the IWR declaration.
We note, however, that that only happened after PW1 and PW2 had
announced their withdrawal from the “Project 35+”. We would not
speculate whether D10 was acting as a “soul child”. Nevertheless, we
find that D10’s submission of the nomination does not cause us to have
any doubt that she was a knowing and willing party to the Scheme during

the charge period. Therefore, we find D10 guilty of the charge.

D11 Pang Cheuk-kei

246. Ms Lo raises the following on behalf of D11.:
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(1) “indiscriminate vetoing” of the budgets did not amount to an

“unlawful means” for the purpose of NSL 22(3);

(2) there was no conspiracy as charged as there was no
agreement to “indiscriminately veto” the budgets as alleged:;

and

(3) inany event, D11 was not a party to the conspiracy charged.

Consideration of the evidence

247. D11 has a clear record. He gave evidence in Court. In
assessing the evidence, we give ourselves the “good character direction”

on both the propensity and credibility limbs in his favour.

Knowledge of the Scheme

248. On this issue, there is the evidence of PW1, which we accept,
that he and D1 met D11 and Lee Wing-choi in February/March 2019.
Concerning this episode, PW1 said that at the time D11 did not care
whether a majority could be obtained in LegCo or whether there would be
a vetoing power. D11 just concerned whether electronic or paper vote
would be used because the choice of the system would affect the chance

of his winning.

249. Secondly, D11 accepts in his examination-in-chief that he
had attended the first coordination meeting of Hong Kong Island held on
26 March 2020 and that the topic about the use the vetoing power was
raised, even though he said that there was not much discussion on it. We
note, however, that no agreement was reached among the participants on

the use or active use of vetoing power in the first coordination meeting.
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250. Thirdly, there was the discovery in D11’s computer of a
draft election pamphlet® with the headline: “J:[F 17758 N\ REEHE 75 |75
V& ¥ PUARME” (Coordinating People Together in seizing Power Fighting
Against Totalitarianism in Unison) which D11 said was prepared by his

assistant “/N[”. It was written on the front page of that draft:

“IERFEERCEIRMIRE N, REIRRE & T #RES
389 Mkl . SF, MIKEIEEKE, REIRRE ML iR
[35+] BES, RAGEM LGN, HIRMBORE S, 8
fEE S T [ TORFFR ] o 2RI, ABsIT a2 e
P A FHROLE iR, St A B A&

[“Last year, the pro-democracy camp won 389 seats in the
District Council election amidst the wave of opposition to the
evil law. This year, as the Legislative Council election is
approaching, the pro-democracy camp has proposed a “35+”
vision for a majority in the Legislative Council, advocating the
use of the Legislative Council’s power to veto the Budget and
force those in power to respond to the “five demands”.
However, what will be the specific situation? What will we
advocate while striving for a majority in the LegCo?”’]
The answer to that rhetorical question was on the reverse side of the draft
where there was the reference to D1°s article in Apply Daily published on
28 April 2020 and also a time-line showing the “10 steps to Mutual

Destruction”.

251. Based on the above, we are sure that D11 was clearly aware
that D1 proposed to use the Project 35+ as a means to achieve a majority
in LegCo by the pro-democrats and, after that, to make use of the vetoing
power of the LegCo to force the Government to accede to the
Five Demands, failing which to cause the stepping down of the Chief

Executive after the LegCo had been dissolved twice. Any suggestion by

8  [TB10/97A/4255-6]; CT [TB10/97B/4257-4261]



- 118 -

D11 to the contrary is not accepted as it would be incredible and contrary

to common sense.

Party to the Scheme

252. The evidence on this issue consists of the following. First,
in the “Platform Highlights”® of D11 and his team which had been

distributed to the public, the first platform was stated as follows:

“M—MARKI F I / THE FIGHT AGAINST
TOTALITARIANISM

SESLEIR—BE, i BB, PR SO
B EUPTA R ARRE CRRMEEAR) . F R
RO, SRR [ FAHRR ) . AR
WU KRETHF. RIVSTERMR, HEAH
A7, ”

[“Resistance camp as always/ THE FIGHT AGAINST
TOTALITARIANISM

Fight the last battle in this year's Legislative Council election.
Whether 35+ is secured or not, council members must exercise
their right to veto all unjust bills (including the Budget),
abandon the equivocal standpoint in voting, and force the
authority to respond to the "Five Demands". Make use of our
councilor identity and our resources to support protests on the
street. We will also not shun physical resistance as we obstruct
unjust Legislative Council affairs.”]

It is noteworthy that D11 described both the budget and the LegCo as
“unjust” and in the same breath talked about forcing the Government to

respond to the Five Demands.

8  [TB10/75A/4181]; CT [TB10/75B/4185]
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253. Furthermore, on the reverse side of that document® D11

expressed his strong determination to fight against the Government:

“HCE B 2 DAREE . —EERET. 2. BEARESR
RE. ...

.. BUBKECOAEIRIERRITBEANR, M2l [5E] T
o] H R ARG 4 REE &, HETEE. mEEEIER
AR, BN CEIE, RS % KA, & LA
T EAETS R — R T e E B IST .

[0 F 2 AT 35 M A5 R B

SEN—T, BREREREAL SN HESBEAT.
BRSSO, AT Ry AL RE S A
BL G 84T O AN . E R, RIS LLTRE Y
[ARRERAS | AR, ARl AR RTE, &
WAEREE, MEmEST i, ZEEtE? 255
BUE, AN HAE; AR, BRI REIET
G. [MHEPIF] . [REdF] o TEFEESHR] ,
Ao JUA SRR A H A R Bk, IR AR,
fEbgarsy. [36+] ESEBR T, DL [REEpiFai | afl
ORI [ FRERK | o 382 AT Z 17 1 2 [

SOE SRR R, A% Day 1 H. A2 siBuaR
RE (1) g S A HLAY WO e e, 34 AN JERZBOEAE ] —
{E B o7 5 Eon Pt F R . FATEECRIE T TSR A
Wy, AT ERE WSRO, RO BRI R, AR R AR
. RMKEEEB/KZ 7.7

[Communist authorities have always maintained their
domination with totalitarianism, party monopoly, tyranny and
terror. ...

... the authority has quite openly told us, that it will no longer
oppress the people with periphrastic tactics, but rather will take
over Hong Kong and implement the evil law more blatantly
than [overt schemes]. In this critical time for Hong Kong,
Hongkongers, whose bottom line was to oppose the evil law
and totalitarianism, protested with sweat and toil as well as

8  [TB10/75A/4182]; CT [TB10/75B/4189]
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their personal future and even the lives of fellow protesters.
There were even a large number of fellow protesters being
prosecuted for the charge of [riot]. We must bear in mind that in
the eyes of the authority, there is no escape for all of us. Being
young is the original sin. All we can do is to resist.

“Integrate the will to resist into details The LegCo front is still
critical”

The overly cautious authority cannot even allow a
demonstration in memory of the June 12 protest. Being in
charge of commemorative activities on the street of Causeway
Bay, | could only stick to my post in order to not fall short of
the expectations of every Hong Konger who made their
contribution and sacrifices. Even if the Hong Kong communist
had arrested me in the name of [unlawful assembly] to end the
demonstration, I would not have caved in to it. Compared to the
efforts of countless fellow protesters, PANG Cheuk-kei is
nothing. To change Hong Kong, we must pay a price; to pay the
price, we much make a full-scale sound attack for our protest
platform. [Street protests], [resistance in LegCo] and
[international support] are all indispensable. The Legislative
Council election in September is the final battle for the freedom
of Hong Kong. There is no retreat and no defensive position.
[35+] is the priority of the election, which enables us to force
the government to respond to the [Five Demands] with
[resistance in LegCo and mutual destruction]. There is no room
for compromise.

Corruption in the chamber of the Legislative Council has been
a long-standing issue. We should not let go of any opportunity
to demonstrate our will to resist, no matter in terms of bills that
purely involve political gesture or binding bills. We are fed up
with conservative people who only want to adhere to the status
quo and do not have a firm standpoint when it comes to voting.
Their hesitance will lead to nowhere and will cause them to be
casted aside in this era. We have seen too much of these...”]

(Emphasis supplied)

We note that D11 linked the Project 35+, “resistance in LegCo”, “mutual
destruction” and Five Demands together. Besides, what he said about the
“corruption” in LegCo having been “longstanding” echoed with his
earlier statements about the budgets and the LegCo proceedings being

“unjust”.
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254. We have not ignored D11°s evidence-in-chief that he was
interested in exploring business opportunities in the Greater Bay Area and
In assisting young entrepreneurs to make use of government funding to
do the same. However, we do not accept the defence submission that in
view of this asserted interest of D11, he was unlikely to have any
intention to act together with others to veto the budgets or to undermine
the government. We note that in D11°s “Election Highlights”, he had the

following to say about economic reform:®’

“FHE A — START UP HONGKONG/ ECONOMIC
REFORM

Fis— EAE N AT, ALOERBESKME. RME
7 1A F B %%}&f&ﬂémﬁ?ﬁ FIHEH DAL, HEB)S AR
BV HAS, nEACEIRIEAR . HERIBEA RS S, (RiEr e
WME. KI5+ START UP HONGKONG, 71t A B[] |25 4]
Al AN, BALAAAZE. >

[“Hong Kong's economic reform/ START UP HONGKONG/
ECONOMIC REFORM

Hong Kong had been putting its economic emphasis on the
economy of Mainland. Red capital had infiltrated into
enterprises of all sizes. We need to apply economic means to
invigorate Hong Kong brands, step up export economy,
promote all types of diplomatic relations in the economy sector,
and strengthen international bonds. Overthrow the current
economic structure and promote social exchanges. Give full
support to START UP HONGKONG. Connect startups and
small and medium enterprises with the international economy
on a fundamental basis so as to counter red enterprises.”]

Whilst D11 emphasised the development of local brands and local start-
ups businesses, he suggested that the reform would require overthrowing

the current economic structure. As such, D11’s reform proposal was one

8 [TB10/75A/4181]; CT [TB10/75B/4186]
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of “demolition first and reconstruction later”. Viewing in this light, there
was no necessary contradiction between DI11’s asserted business
inspiration on the one hand and the anti-government political agenda

contained in his election publication on the other.

255. Having considered the aforesaid pamphlet as a whole, we
find that D11, educated as he was, would not have failed to realise that an
ordinary and reasonable person would understand him to mean that he
would vote against the budgets if he was elected into the LegCo in order
to force the Government to respond to the “Five Demands Not one less”.

We find also that was exactly the message that D11 intended to convey.

256. What is more, there is the undisputed fact that he endorsed
the IWR declaration in his Facebook® on 10 June 2020.

257. Then, similar to the case of other candidates, there was the
declaration at Part Il, Clause 2 of his nomination form®® dated 19 June
2020 and the Election Deposit Receipt®.

258. Last but not least, there was what he said at the election
forum of Hong Kong Island held on 27 June 2020° when he knew that

the NSL was looming large:

“13.G: R, WAREEEZEHEE, 5EERIT
MR B, Wy E PR RIS B BT R 222
BRYE, SR HTIETUER, AR REE DU, SR
U=, ER EHER. HEILUR. PRUR, AR

8 [TB7/A15A/210]; CT [TB7/A15B/213]
8 [TB7/B11A/434]; CT [TB7/B11B/450]
% [TB7/B11A/446]; CT [TB7/B11B/462]
% [TB8/B3B/2767/13]; CT [TB8/B3C/2925/13]
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E . HmEE LRI L R B A
B DUBREPF . FERBUN . IR BT S, IR
B8 S A SR BT, SRR (HEA
B EEEEE.....

[“13.G: Hello, I am (a member of) the team of PANG
Cheuk-kei of Hong Kong Island. Raise (your) head,
refuse to keep silent, let the yell be heard, hope there
will be freedom in this place. Facing the National
Security Law being pressed on to the border, we
refuse to keep silent. Facing the slaves of tyranny,
we yell and shout to condemn the traitors of Hong
Kong, the Communists in Hong Kong, the Centrists,
and also YUEN Mi-chang. Our enemy is the
Communist Party. Once we join the legislature, we
will not hesitate (one homophone) to resist
physically, paralyse the government, veto the
government's budget, and will support street protests
in our capacity as members (of the Council). Please
vote for me... [indistinct] PANG Cheuk-kei, Hong
Kong Island...”]

Later, he also said®?:

“674.G:  FHHEMRELEE, E——RENPH, WEH
e, RMAMEE, Mg PiE, B

i LY

[“674G: For freedom, (we) gather here. All -- with all might
(we) resist. The Communist Party wants me to kneel.
We will not kneel. We will resist with all (our)
might, resist the Communist Party.”]

259. Taking everything into consideration, we give weight to
D11’s persistent message to the public that if elected into the LegCo he
would resist and fight against the Government by voting against the

budgets. On the other hand, having observed D11 testifying in Court, we

%2 [TB8/B3B/2916/674]; CT [TB8/B3C/3029/674]
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find that he is an opportunistic and incredible witness who gave
self-serving evidence. We attach no weight to that part of his evidence
that what he said in his campaign was mere election rhetoric which he
had no intention to carry out. Moreover, it is clear he portrayed the
Government and the Communist Party of China as the “enemy” and said
that the budget had to be vetoed as being “unjust”. As such, we have no
doubt whatsoever that D11 agreed with D1 and others that the Scheme be
carried out and that was his firm position prior to the promulgation of the
NSL.

Intention to Subvert

260. Based on what D11 said in his election materials and at the
election forum, we draw the inference, which we find to be the only
reasonable one, that he fully endorsed the objective of the Project 35+
which was aiming at vetoing the budgets indiscriminately in order to
compel the Chief Executive to accede to the “Five Demands Not One
Less”. We find further that he had no intention to negotiate with the
Government which he repeatedly described as a “tyranny”. Rather, he
intended to act together with other pro-democrats in LegCo and vote
against the budgets indiscriminately regardless of their merits, knowing
full well that the vetoing of the budgets would result in a serious
interference in, disruption or undermining of the performances of duties
and functions of the Government, and that, we find further, was also his
intention to seriously undermine the legitimacy of the Government as

well as the State power.

261. Having considered the evidence, we do not accept that D11

might have abandoned his original platform after the promulgation of the
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NSL. To start with, D11 had never publicly announced that he had

abandoned his original election platform.

262. Secondly, even though D11 and his team sought to retrieve
their platform filed with Power for Democracy and were distributing
“torn platforms”, the message about “resisting” and “fighting” the
Government could still be discerned without any difficulties in the “torn
platforms”. This is graphically illustrated by the photo published by D11
in his Instagram (D11-32) on 6 July 2020. The photograph depicts D11
and his two teammates holding a fist in one hand and holding the “torn
platform” printed with the words “¥}HiktE”) (“Resisting Tyranny”) in
the other. D11 admitted in his evidence that he and his teammates
distributed that “torn platforms” to the public whilst they were holding

street rallies using banners bearing the slogan “% 7K E %> (“No Turning

Back, Liberation).

263. In all the circumstances, we find that what D11 was not
telling the truth when he said that he participated in the Primary Election
without a platform. Quite to the contrary, we are left with no doubt the
distribution of “torn pamphlets” was an act by which D11 was implicitly
conveying to the public that he was determined to resist and to fight
against the government. In fact, he was and remained as a party to the

agreement with D1 and others to carry out the Scheme.

Conclusion

264. We are sure and we find that:
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(1) Dbefore the promulgation of the NSL, there was in existence
an agreement to pursue the Scheme with D1 as the central

figure;

(2) D11 had full knowledge of the Scheme and was a party to

the Scheme;

(3) after the promulgation of the NSL, D11 remained as a party

to the Scheme as he was before; and

(4) he had the intention to subvert the State power, with that
intention he participated in the Primary Election in
furtherance of the Scheme and with the intention to carry it

out.

Therefore, we find D11 guilty of the charge.

Kowloon West

D14 Ho Kai-ming Kalvin

265. D14 is a man of clear criminal record, as such he enjoyed the
two benefits in regard to his credibility in giving evidence and propensity

in committing crime.

266. D14’s involvement with The Hong Kong Association for
Democracy and People’s Livelihood (ADPL) started in 2013. He had
been the Vice-chairman of ADPL since 2016.

267. D14 ran in the Primary Election (Kowloon West) as a

candidate on behalf of ADPL, whereas D24, the Chairman, ran in
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Kowloon East on behalf of the party. D14 and D24 were the only
candidates of ADPL in the Primary Election.

268. On 20 June 2020, D14 and D24 submitted their respective

Primary Election nomination forms.

269. It is an admitted fact that D14 attended the election forum
(Kowloon West) on 25 June 2020. The forum was broadcasted on
27 June 2020.

270. D14 won in the Primary Election (Kowloon West). On
22 July 2020, he submitted the nomination form for the 2020 LegCo

Election.

271. It is the prosecution case that D14 had knowledge of the
Scheme and also that it was the objective of the Project 35+ to win the
majority in the LegCo so that the majority could indiscriminately veto the

budgets in forcing the Government to respond to the Five Demands.

2172. It is D14’s case that to his understanding, the Project 35+
and the IWR declaration did not bind the candidates to veto the budgets.
D14 believed that the power to veto the budgets was conferred by the BL.
The participants of the Project 35+, if elected into the LegCo, could
choose to employ any power among the various powers conferred by the
BL.

273. It is not in dispute that D14 attended the first coordination
meeting of Kowloon West held on 24 March 2020 and the second

coordination meeting held on 29 April 2020 respectively.
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2174. We reject D14’s evidence that he and D24 did not have
communication and they did not have a uniform approach for the Primary
Election.

275. In our judgment, the fact that Kowloon West and Kowloon

East were two constituencies which had different characteristics should
not result in absence of communication between the electioneering teams
of D14 and D24. The use of the vetoing power was a topic that
concerned both constituencies regardless of their different characteristics
and it is unreasonable for D14 to suggest that the two electioneering

teams did not have communication because of that reason.

276. In our judgment, the fact that the electioneering teams of
D14 and D24 were different all the more called for communication and

coordination between the two teams.

277. D14 and D24, being the Vice-chairman and Chairman of
ADPL respectively, were the only two candidates of ADPL in the
Primary Election. As D24 said in his evidence, ADPL was a small
political party which was losing its popularity and being gradually

marginalised at the material time.

278. In our judgment, it was important to D14 and D24 that their
party should secure at least one seat in the coming LegCo election. In
order for ADPL to participate in the coming LegCo election, at least one

of the them must win in the Primary Election.
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279. Given the importance of the Primary Election, it defies
common sense that the election teams of D14 and D24 operated

independently and adopted different electioneering strategies.

280. We reject D14’s evidence that ADPL as a political party did
not have a uniform stance on the issue of the vetoing of the budgets. It
would be politically disastrous for ADPL if its Chairman (D24) and
Vice-chairman (D14) did not have a uniform stance and spoke differently

on the common issue of the vetoing of the budgets.

281. We are sure that D14 and D24 had discussions or
coordination about their election strategies. They had to make sure that
they would speak consistently in public on important issues touching on
the Primary Election, of which the vetoing of the budgets was one. They
had to make sure that they had a consistent line of defence against
anticipated attack from competing candidates; words or statements made
by one of the two might be used against the other and it would be
disastrous if it was revealed to the public that the two candidates of

ADPL did not have a uniform stance on important issues.

282. In our judgment, D14’s evidence that the election teams of
D14 and D24 operated independently and adopted different
electioneering strategies does not sit well with his evidence that he
informed the Caucus of ADPL of his support and endorsement of
Clause 1 and Clause 2 of the IWR declaration and his interpretation of

Clause 1 to the WhatsApp group of ADPL’s Caucus members.

283. D14 did not just sign the IWR declaration, he published the

content of the IWR declaration on his Facebook page with an image of
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ADPL party logo, his name and the name of D24, the title “Inked

Without Regret”: “No Regrets for Signing Perseverance in Fighting” (“z=
%M BXEPLF ), “Declaration of Position of the Resistance Bloc”
CPLFIRLIGEZE") ,  “Sze Tak Loy” (“HEfEH") , “ADPL” (“[X
#7), “Ho Kai Ming Kalvin” (“{i 8] ”) % The said post is clear

evidence that there was co-ordination between D14 and D24.

284. The prosecution is right to point out that the minutes of
ADPL Caucus meeting on 28 March 2020 showed that it was the practice
of ADPL Caucus to have discussions before they finalised the party’s
stance®. The evidence of D14 that ADPL did not have a uniform stance
on whether they should veto the budgets does not sit well with what the
minutes of the Caucus showed as to how the budget of the current year

was discussed in the meeting of the Caucus on 29 February 2020%.

285. The prosecution is also right to point out that even trivial
matters were reported/discussed in the Caucus of ADPL on many
occasions, e.g., the slogans to be adopted by ADPL for upcoming LegCo

Election:

() “Suggested slogan “Majority in LegCo, Liberate Hong
Kong™ (“Hi M9k [ @@ . Jriamis | )%,

% (P142-0404 [TB7/A6/62-63]; CT[TB7/A6/64-70])

% (P1264-6 [TB10/104/4332-4333]; CT [TB10/104/4334-4338])

% (jtem 2 of P1264-2 [TB10/100/4306]; (CT) P1264-2 [TB10/100/4310])
% (P1264-2 [TB10/100/4314]; (CT) [TB10/100/4319]
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(ii)  “Resist authoritarianism, struggle for the future” (“PTJEME |

PERH);

(ili)  “One of the election slogans suggested by election team is
“Resist adversity universally, revolution for livelihood”. The
party thinks the meaning of “Resist adversity universally” is
relatively inadequate. It suggests to continue to think of
more slogans.” (“EER[H I — A A B L5 [ 4
Ry, RAEREW] , BERA 2RI —A8EE
LRSS, ] s BB 2 LR )%.

286. On the evidence before us, we reject D14’s evidence that the
Caucus of ADPL had never discussed the party’s stance on vetoing the
budgets; we also reject D14’s evidence that the electioneering teams of
D14 and D24 could decide their stances on vetoing the budgets without

seeking the party’s approval.

287. In our judgment, the exculpatory explanations of D14 are
incredible and unreasonable. We find D14 an unreliable and dishonest

witness.

Knowledge of the Scheme

288. We reject D14’s evidence that he did not know that vetoing
of the budgets was one of the objectives of the Project 35+. D14 agreed
that D1 introduced the idea of “using the power to veto the Budget” in the

first coordination meeting of Kowloon West on 24 March 2020. He also

9 (P1264-2 [TB10/100/4320]; (CT) [TB10/100/4322]
% (P1264-2 [TB10/100/4326]; (CT) [TB10/100/4328]
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agreed that during the first coordination meeting, D1 explained that any
person who endorsed the Five Demands would be eligible to participate
in the Primary Election. D14 agreed that the document “35+51 #!| Project
35+ %was circulated during the first coordination meeting. We note that
in Clause 1 of the document, it was stated that any individual that
recognised “Five Demands Not One Less” and strived to achieve a
controlling majority in the LegCo could join the coordination mechanism

of the Primary Election.

289. The issue of vetoing the budgets was raised again in the
second coordination meeting of Kowloon West by Cheung Kwan-yeung

and responded by D1.

290. D14 attended both coordination meetings. During and after
both coordination meetings, D14 did not raise any concern or objection
when the above issue was raised. The issue was raised at a time when the
budgets had not come into sight. It must be clear to D14 that D1 and
Cheung Kwan-yeung were talking about vetoing the budgets

indiscriminately, i.e., regardless of the merits of the contents.

291. We are sure that following the first coordination meeting,
D14 received the document “35+ 7 & 15 #] [ YR LT 1A A% i)
(¥J%H)” from D1. We accept the evidence of PW1 and PW2 that they
each received a copy of the document. As D1 stated in his WhatsApp

message in relation to the document!®, the document would serve as the

foundation document for further discussion in the subsequent

% (P590-5 [TB2/1/1]; (CT) [TB2/1/2-5])
10 (Counter 359 of P714-122 [TB3/85/1901]; (CT) [TB3/85/2098])
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coordination meeting. In our judgment, it is only reasonable that the
document, which served as summary of the matters discussed in the first
coordination meeting, was sent to all the attendees of the first
coordination meeting (including D14). We are sure that D14 received a

copy of the document and he was aware of its contents at the time.

292. We accept the evidence of PW2 that he received a copy of
the document “35+37 & i@ -5 3] B EIRILIG MR8 (with the
file name “35+ Kowloon West final.docx”) circulated by D1 on 30 April
2020 after the second coordination meeting of Kowloon West. D1 stated
that “35+ Kowloon west final.docx” was the final coordination

document.19t

293. We note that a copy of “35+ Kowloon West final.docx™ was
retrieved from the computer of D17 upon her arrest. D17 was one of the
candidates of the Primary Election in Kowloon West. D14 and PW1
knew each other and had each other’s telephone numbers, the two had
communications through messages on matters related to Primary Election.
We are sure that D14 also received the document from D1 at the time.
We see no reason why D1 would send the document to some candidates
(e.g. D17) to the exclusion of D14. We are sure that D14 must be aware

of Clause 2, which was about the use of the power to veto the Budget.

294. Given the fact that D14 had attended both the first and the
second coordination meeting of Kowloon West, and given our finding
that he must have received a copy of “35+ Kowloon West final.docx™ at

the time, we are sure that by 29 April 2020 (the time of the second

101 (Counter 380-381 of P714-122 [TB3/85/1906-1907]; (CT) [TB3/85/2107]).
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coordination meeting of Kowloon West), he was well aware that the
objective of the Project 35+ was to achieve the majority in the LegCo in
order to compel the Chief Executive to respond to the Five Demands by

indiscriminately vetoing the budgets.

295. We reject D14’s evidence that what he thought at the time
was that the Project 35+ could result in a check and balance in the LegCo
where the Five Demands could be achieved through negotiation with the
Government. With D14’s experience in the political field, we are sure
that D14 knew the Five Demands was a demand that the Government
would never accept, hence he knew that if the Project 35+ succeeded in
achieving the majority in the LegCo, those who won their LegCo seats

under the Project 35+ would veto the budgets indiscriminately.

296. In other words, D14 must have appreciated that the
anticipated failure/refusal on the part of the Chief Executive or the
Government to respond to the Five Demands was just an excuse that

would be used for the vetoing of the budgets.

Party to the Scheme

297. In our judgment, not only D14 knew that the objective of the
Project 35+ was to achieve the majority in the LegCo to compel the Chief
Executive to respond to the Five Demands by indiscriminately vetoing
the budgets, he endorsed it and advocated it in his electioneering
campaign. We note that in his election pamphlet, he stated that the
pro-democracy camp must achieve the LegCo majority and obtain the

vetoing power, including the power to veto the budgets, in order to
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achieve the Five Demands'®?. In our judgment, D14’s endorsement of
Clause 2 in Part 2 of his Primary Election nomination form stating “I
hereby confirm that | agree and support the consensus of the coordination
meeting led by Benny TAI Yiu-ting and AU Nok-hin, including
‘Democrats 35+ Civil Voting Project’ and its goals” should be read in the
light of what D14 stated in his election pamphlet. We reject D14’s
evidence that the Five Demands was not one of the goals of the

Project 35+ to his understanding.

298. In our judgment, the representations made by D14 in his
electioneering campaign, taken together with the plain meaning of the
IWR declaration that he endorsed, showed his intention of participating in
the Scheme to achieve the impugned objective of vetoing the budgets

indiscriminately.

299. D14, in his evidence, said he became aware of the IWR
declaration on 10 June 2020. He had a discussion about the IWR
declaration via WhatsApp with the Caucus of ADPL (of which D24 was a
member). D14 informed the Caucus that he would support and endorse
the IWR declaration. He endorsed the IWR declaration and published his
signed IWR declaration on his Facebook page on 11 June 2020. He also
created an image with the words “No Regrets for Signing Perseverance in
Fighting” (“5% % &1 EX € 1 F ), “Declaration of Position of the
Resistance Bloc” (“3TF+JK 73578 B &), his name and the name of D24
and the name and logo of ADPL. In our judgment, D14 so titled and
worded his Facebook post because he knew the IWR declaration was a

pledge by the signatories that they would veto the budgets if elected as

102 (P123 [TB10/99/4287-4288])
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LegCo members. He endorsed the IWR declaration because he agreed
with the contents. In our judgment, if the “Common Program™ (*“Z&[A] 4
%H”) in “which was agreed upon at the Primary Election Coordination
Meeting” (“TEATE 153 € ik b CHEUS LR IL [F] 4 45”) stated in the
preamble of the IWR declaration was the four points mentioned by PW1
in his evidence, it was unnecessarily to have the IWR declaration as a
“Declaration of Position of the Resistance Bloc” (“P1F IR I HE")

at all.

300. We reject the evidence of D14 as to his interpretation of the
IWR declaration. We find it absurd that D14 would read the first Clause
of the IWR declaration in the way he claimed, i.e., all the participants of
the Project 35+ had agreed to use the power conferred by the BL but the
participants, in exercising their duty as LegCo members, could choose to
employ any power among the various powers conferred by the BL. In
our judgment, it would be otiose for the IWR declaration to state the
obvious, i.e., that the LegCo members elected could choose to exercise
the powers conferred by the BL. If each of the LegCo members
successfully elected under the Project 35+ had a freehand to choose
which power conferred by the BL to use, it would be difficult, if not
impossible, for the majority to bargain with the Government collectively,
I.e., they would not be in a position to force the Government to accede to

the Five Demands.

301. In our judgment, D14’s evidence that he would use whatever
power conferred by the BL to force the Government to respond to the
Five Demands, but not the power to veto the budgets, is contrary to the

literary meaning and the context of the IWR declaration that he endorsed.
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302. In our judgment, if D14’s understanding of the consensuses
“Common Program” (“Z% [F]4i45>) in “which was agreed upon at the
Primary Election Coordination Meeting” (“7E /]t & i b L HUS 3
A SE[R 4 45>°) stated in the preamble of the IWR declaration were the

four points mentioned by PW1 in his evidence, when D14 was asked by
D16 why he was so “courageous” to be the first signatory of the IWR
declaration in the election forum, he would not have answered and
explained that as Hong Kong people wished to witness solidarity within
the pro-democracy camp with a view of achieving 35+, it was important

for all the candidates to sign the IWR declaration. 1%3

303. Likewise, if D14 considered the “Common Program” (“#[d]
4 95”) in the preamble was the four matters mentioned in the evidence of

PW1, when D14 was asked by the host of the election forum on the issue
of mutual destruction, he would not have mentioned his endorsement of
the IWR declaration in his answer and said the Communist Party of China
was the prime culprit of the alleged mutual destruction. 1% It is difficult to
see how the four matters mentioned by PW1 in his evidence could result
in mutual destruction. In our judgment, by “Mutual Destruction”, D14
was referring to the dire consequences following the vetoing of the

budgets.

304. In our judgment, it is clear from the wordings of the IWR
declaration that the purpose of the signing and publication of the same, as
stated in the declaration, was to confirm the consensuses reached in the

various coordination meetings and to subject the candidates of the

103 (Counters 167 of P142-0037(T) [TB8/B1/2425-2426]; (CT) [TB8/B1/2525-2526])
104 (Counters 335-336 of P142-0037(T) [TB8/B1/2462-2464]; (CT) [TB8/B1/2553-2554])
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Primary Election to public scrutiny. It would make no sense to have the
declaration signed and published if the consensuses reached in the

coordination meetings were not binding on the candidates.

305. We find that D14 signed the IWR declaration knowing
Clause 1 was a binding undertaking made by the signatories to veto the
budgets indiscriminately. D14 signed it because he fully endorsed the

idea of indiscriminate vetoing of the budgets.

306. It would be an abuse of the power conferred by the BL for
LegCo members to veto the budgets indiscriminately to force the Chief
Executive to accede to any political demand. We are sure that D14, as
the Vice-chairman of ADPL and with his experience as a District
Councilor and in the political field, knew the Five Demands was a

condition that the Government would never accept.

307. On the evidence, we are sure that the D14 and D24, being
the Vice-chairman and the Chairman of ADPL and the only 2 candidates
endorsed by the party to represent the party in the Primary Election, must
have reached a uniform stance in respect of the coordination meetings
and the Coordination Agreements, i.e., “35+ Kowloon West final.docx™
for D14 and ‘“35+Kowloon East final (2).docx” for D24. DI14’s
knowledge about the objective of the Project 35+ came not only from the
coordination meetings of Kowloon West that he attended and “35+
Kowloon West final.docx” that he received from the organisers of the
Project 35+, we are sure that D14 must have learnt about the objective of
the Project 35+ from D24.
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308. From the evidence, we find that the Caucus of ADPL had the
practice of holding meetings to discuss and articulate the party’s position
on important issues, including the electioneering strategies and the party’s
position on the Budget. As shown by the minutes of the Caucus meetings,
both D14 and D24 had reported their electioneering campaigns to the
Caucus of ADPL, the matters reported included their intention to attend
the coordination meetings of Kowloon West and Kowloon East
(P1264-4)105,

3009. In our judgment, D14 and D24 must have reached a uniform
stance on the issue of exercising the power to veto the Budget. They both
agreed to undertake that they would veto the Budget indiscriminately if
elected. They signed the IWR declaration to acknowledge the aforesaid

undertaking.

310. As said, in the Primary Election nomination form submitted
by D14 on 20 June 2020, D14 signed the declaration in Part Il to confirm
his agreement and support for the consensus of the coordination meeting
led by D1 and PW1, including “Democrats 35+ Civil Voting Project” and
its goals. D24 also submitted his Primary Election nomination form on
the same day together with a signed Common Program/Guiding
Principles as other candidates of Kowloon East did. From the evidence,
we are sure that not only D14 was aware of the fact that D24 had signed
and submitted a Common Program/Guiding Principles, he was also aware
of the contents of the document, including the vetoing of the budgets.
We are sure that the consensus of the coordination meeting led by D1 and

PWI, including “Democrats 35+ Civil Voting Project” and its goals

105 [TB10/102/4320]; (CT) [TB10/102/4324])
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referred to in the Primary Election nomination form referred to the
matters contained in the coordination agreements but not the four matters

referred to by PW1 in his evidence.

311. In the election forum (Kowloon West) on 25 June 2020, D14
said, amongst other things, that it was crucial for all the candidates to sign
the IWR declaration in order to achieve 35+. He urged the voters not to
vote for the candidates who refused to sign the IWR declaration. D14 said
there was no room for negotiation when there was suppression from the
totalitarian regime. He pledged he would use the resources of the LegCo
to employ staff who could launch an endless fight against the “totalitarian
regime” in order to overthrow the Communist Party of China. D14 also
said the Communist Party of China was the prime culprit of any mutual

destruction.

312. What D14 said in the election forum was consistent with
what he stated in his election pamphlets, in which he stated that upon
achieving the controlling majority in the LegCo, i.e., 35+, the
pro-democracy camp would be able to veto the budgets to achieve the

Five Demands?0,

313. When D24 attended the election forum of Kowloon East on
26 June 2020, he made similar statements as D14 did in his election
forum on 25 June 2020, e.g. that the Chief Executive and the Communist
Party of China would be the prime culprits for the mutual destruction and

the vetoing of the budgets if ADPL succeeded in entering the LegCo.

106 (P1237 [TB10/99/4287]; (CT) [TB10/99/4293-4299])
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What D24 said was also similar to what the election pamphlet of D14

advocated.

314. When D14 and D24 spoke of vetoing of the budgets, no
budget had not yet come into being. Obviously, D14 and D24 were not
talking about vetoing of the budgets on merits. We are sure that they were

talking about vetoing of the budgets regardless of its contents.

315. On the evidence, we are sure that D14 and D24, as the
candidates representing ADPL in the Primary Election, adopted the
common stance and undertook that if elected, they would veto the
budgets indiscriminately to compel the Chief Executive to accede to the

Five Demands.

316. In our judgment, D14 and D24, together with others, agreed
to pursue the Scheme to indiscriminately veto or refuse to pass any
budgets or public expenditure if a majority in the LegCo was achieved
under the Project 35+. On the evidence, we were sure that by
20 June 2020 at the latest, D14 had become a party to the Scheme and he
remained a party after the promulgation of the NSL. By submitting his
nomination form and taking part in the Primary Election, D14 was a party

to the Scheme.

Intention to Subvert

317. In our judgment, D14 would not agree to indiscriminately
veto or refuse to pass any budgets or public expenditure for the simple
sake of doing so, he agreed to pursue the Scheme with the intention to
compel the Chief Executive to respond to the Five Demands. As we

pointed out, it was a condition that only people who endorsed the “Five
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Demands Not One Less” could take part in the coordination mechanism

of the Primary Election.

318. In our judgment, D14 agreed to pursue the Scheme with the
intended consequence that if the Chief Executive refused to respond to
the Five Demands, she would have to dissolve the LegCo under
Article 50 of the BL and/or to resign under Article 52 as a result of the
dissolution of the LegCo and/or the persistent refusal to pass the original

budget by the new LegCo.

319. In our judgment, D14’s Facebook post “No Regrets for
Signing Perseverance in Fighting Declaration of Position of the
Resistance Bloc” (“Z27% M1 B @i F HLFHIRLIGE B E™) published
after his endorsement of the IWR declaration showed that he had the

genuine intention to veto the budgets indiscriminately.

320. In our judgment, what D14 said in the election forum, i.e.,
that the voters should not vote for those candidates who refused to
endorse the IWR declaration; and that he further acknowledged his
endorsement of the IWR declaration, showed that he was committed to
Clause 1 of the IWR declaration that the signatories would veto the

budgets indiscriminately if elected.

321. In our judgment, D14’s undertaking to veto the budgets was
consistent with the public statements made by the organisers of the

Project 35+ after the promulgation of the NSL.:

1. on 6 July 2020, D1 said, inter alia, in a press conference that
one of the aims of the Project 35+ was to exercise the

constitutional powers purportedly conferred on the LegCo
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by the BL, including the power to veto the Budget, upon
obtaining a majority in the LegCo. D1 also mentioned the
dissolution of the LegCo as one of the consequences of the

vetoing of the budgets;

in an article named “Will pro-democracy camp’s 35+
Primary Election violate the NSL?” (“EE IR 35+#/1& & 75
filg L[ %275 ?°) published on Apple Daily on 7 July 2020,
D1 stated that the plan of 35+ was to use the powers
purportedly conferred on the LegCo by the BL to veto the
budgets so as to put pressure on the Government or to make

it accountable to the LegCo;

in a Facebook post of D1 on 9 July 2020, D1 responded to
the statement made Mr Tsang Kwok-wali, the then Secretary
for Constitutional and Mainland Affairs, made on the same
that that the organisers or participants of the Primary
Election might have contravened the NSL. D1 said the
power to veto the budgets was conferred to the LegCo by the
BL, hence, the vetoing of the budgets did not amount to
unlawful means under the BL, D1 stated that all candidates
of the Primary Election had agreed to use the power to veto
the budgets;

in a press conference held by D1, PW1 and PW2 on
9 July 2020, D1 stated once again that the objective of the
Project 35+ was to obtain a majority in the LegCo so as to

exercise the power to veto the Budget.
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322. On 13 July 2020, Liaison Office of the Central People’s
Government in the Hong Kong Special Administrative Region made a
statement condemning the participation in the Project 35+ as being illegal

and having contravened the NSL.

323. On the same day, D1 disseminated messages in the
WhatsApp groups of New Territories West, New Territories East, Hong
Kong Island, District Council (Second), Health Services and Kowloon
East that:

“The information I published about the objective of 35+ is to
make use of the power given to the LegCo by Basic Law,
including veto the Budget and require accountability from SAR
government. Not mentioning of veto every bill or paralysing
the government.”

[“F A B RIEIUE R 35+ H Y, 218 A B AEI T3k & 1Y)
W, UFESRVBIEE SR, SRHEBUFHAE. AR
B—Eas, MAMIBEBUT. AKX 2%. 7]

324. In our judgment, clearly the purpose of D1’s dissimilation of
the messages in the respective constituencies was to provide a line to take
to the participants of the Project 35+. He was not providing a true picture.
The line to take provided by D1 was consistent with what he had said on
9 June 2020. In our judgment, D1 saw the need to dissimilate the above
message in response to the statement made by Liaison Office of the
Central People’s Government in the Hong Kong Special Administrative
Region because it had all along been the objective of the Project 35+ to
veto the budget with a view to paralysing the Government and this
impugned objective was known to the participants of the Primary

Election, including D14.
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325. We are sure that D14 all along adopted the stance to veto the
budgets indiscriminately to force the Chief Executive to respond to the
Five Demands. We are sure that D14 had the intention to veto the
budgets. It was the intended consequence of D14 that if the Chief
Executive, as D14 expected, refused to respond to the Five Demands, the
Chief Executive would have to dissolve the LegCo under Article 50 of
the BL and or resign under Article 52 as a result of the dissolution of the

LegCo and the refusal to pass the original budget by the new LegCo.

326. From the evidence, we are sure that at the material time, D14
had knowledge that the objective of the Project 35+ was to
indiscriminately veto the budgets in compelling the Government to

respond to the Five Demands upon obtaining the majority in the LegCo.

327. We are sure that D14 knew at the time the Five Demands
was a condition that the Government would never accept, hence D14
knew that if the Project 35+ succeeded in achieving the majority in the
LegCo, the LegCo members who won their seats under the Project 35+
would veto the budgets indiscriminately to compel the Government to

respond to the Five Demands upon obtaining the majority in the LegCo.

328. On the issue whether D14 agreed with the organisers and
other candidates to veto the budgets indiscriminately, we reject D14’s
evidence that he had no intention to veto the budgets. D14 had full
knowledge that the objective of the Project 35+ was to veto the budgets
indiscriminately to compel the Government to respond to the Five
Demands. He had no reason to join the Primary Election if he did not
share the impugned objective. In submitting his Primary Election

nomination form, he endorsed Clause 2 of Part 2. After D14 became
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aware of the IWR declaration, he signed to endorse the same. During the
electioneering work, he made explicit statement in his election pamphlet
that the pro-democracy camp should strive to obtain the majority in the
LegCo and they should use the vetoing power to veto the budgets to
achieve the Five Demands!?’. From the evidence, we are sure that D14
had reached an agreement with the organisers and other candidates (D24
included) to veto the budgets and they had the intention to use it as a

means to achieve the intended consequences.

320. In the election pamphlets of D14, he stated that upon the
pro-democracy camp attaining the majority in the LegCo, the majority
LegCo members would be able to veto the budgets to achieve the
Five Demands. In our judgment, D14 never believed that the attainment
of Five Demands would be achieved. D14 knew that the pro-democracy
camp LegCo members who won their seats under the Project 35+ would

veto the budgets indiscriminately.

330. After the promulgation of the NSL on 30 June 2020, the

IWR declaration still remained on D14’s Facebook.

331. When D14 continued his election campaign on Facebook
and Epoch Times on 11 July 2020, he did not make any attempt to retract
from his endorsement of the IWR declaration, he still maintained his
position that one of the major goals of the Primary Election was to
demonstrate the solidarity amongst the pro-democracy camp in the fight

against the totalitarian regime!®,

107 (P1237 [TB10/99/4287-4288]; (CT) [TB10/99/4293-4294])
18 (Counters 4 and 6 of P142-0101(T) [TB8/A18/563-565]; (CT) [TB8/A18/583-584])
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332. On 4 July 2020, D24 attended a civil forum of Kowloon East.
In the forum, D24 said once again, as he had said before the promulgation
of the NSL, that he together with other candidates had undertaken to veto
the budgets twice to compel the Chief Executive to step down and
respond to the “Five Demands’. He said he aimed to achieve mutual
destruction to a full extent!®. What D24 said in the civil forum on
4 July 2020 showed no retraction from his statements in the election
forum on 26 June 2020.

333. After D14 won in the Primary Election, he submitted his
nomination form for the 2020 LegCo Election. He published a post on his
Facebook page announcing his participation in the LegCo Election. He
stated also that he would stand at the forefront of the “LegCo Battlefront”

to fight against the totalitarian regime.

334. On the evidence before us, we are sure that D14, with full
knowledge that the objective of the Project 35+ was to veto the budgets
indiscriminately to compel the Government to respond to the
Five Demands, participated in the Primary Election and agreed that he

would veto the budgets indiscriminately if elected as a LegCo member.

335. The BL never conferred a power on the LegCo or its
member to veto a budget indiscriminately. Under the BL, a LegCo
member is required to examine and consider the budget. We are sure that
D14 knew that indiscriminate vetoing of the budget to compel the
Government to respond to the Five Demands was unlawful in that it

constituted an abusive use of the power conferred on an elected LegCo

109 (P142-0077(T) [TB8/A34/860-862]; (CT) [TB8/A34/952])
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member and a breach of the requirement of upholding the BL and bearing
allegiance to the HKSAR.

336. We are sure that D14 knew the Five Demands was a
condition that the Government would never accept, hence he knew that if
the Project 35+ succeeded in achieving the majority in the LegCo, those
who won their seats under the Project 35+ would veto the budgets

indiscriminately.

337. In other words, D14 must have appreciated that the
anticipated failure/refusal on the part of the Chief Executive or the
Government to respond to the Five Demands was just an excuse that

would be used for the vetoing of the budgets.

338. For the reasons given in the earlier parts of our judgment, the
Scheme if carried out, would amount to seriously interfering in,
disrupting or undermining the performance of duties and functions with
the law by the body of power of the HKSAR.

339. We are sure that D14 knew that indiscriminating vetoing of
the budgets would result in a constitutional crisis and the ensuing
paralysing effect on the operations of the Government. He just put the
blame on the Chief Executive and the Communist Party of China as the
prime culprits for the “Mutual Destruction”. We are sure that D14
participated in the Primary Election with the requisite intention. We are
sure that D14 was a party to the Scheme and he continued to be a party to

the Scheme after the promulgation of the NSL.



Conclusion
340.
(1)
(2)
3)
(4)

341.
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We are sure and we find that:

the Scheme was in existence before the promulgation of the
NSL with D1 as the central figure;

D14 had full knowledge of the Scheme and was a party to

the Scheme;

after the promulgation of the NSL, D14 remained as a party

to the Scheme as he was before; and

he had the intention to subvert the State power, with that
intention he participated in the Primary Election in
furtherance of the Scheme and with the intention to carry it

out.

We find that all the elements of the offence proved against

D14. We find D14 guilty of the charge.

D16 Lau Wai-chung

342.

D16 is a man of clear criminal record, as such he enjoyed the

two benefits in regard to his credibility in giving evidence and propensity

in committing crime conferred on him by the law.

Knowledge of the Scheme

343.

D16 impressed us as a man with some self-conceitedness

shown. He showcased, on occasions, his knowledge in the course of his
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evidence. For the draft debate notes!!®seized from D16’s District
Councillor Office upon his arrest, we considered the explanations given

by D16, who chose to give evidence.

344, We note that it is a fact that D16 did not follow the contents
of the draft debate notes in the election forum of Kowloon West. On the
evidence before us, we are not sure that D16 agreed with the contents of
the draft debate notes.

345. Although D16’s name appeared as one of the signatories of
the IWR declaration, we are not sure if he signed the IWR declaration or
that he authorised someone to sign it on his behalf. It is a fact that D16
did not post the IWR declaration on his Facebook page and he did not
make use of the IWR declaration in his electioneering work. In fact, the
ideas of vetoing the budgets and the Five Demands did not feature in
D16’s election campaign. In our judgment, there is a reasonable doubt
whether D16 subscribed to the idea of vetoing the budgets
indiscriminately, which was the subject matter of Clause 1 of the IWR

declaration.

346. The prosecution submitted that D16 gave no believable
explanation as to why his name appeared on the IWR declaration. In our
judgment, if D16 did not know who put his name on the IWR declaration
without his consent, it would follow that he could not explain why his

name appear on the IWR declaration.

110 (P1330 [TB10/117A/4475-4479]; CT[TB10/117B/4480-4491])
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347. We are sure that D16’s name was affixed by one or more of
his staff members who knew that D16 intended to participate in the
Primary Election. If D16 was told by his staff members they had no clue
as to who put his name on the IWR declaration, that was all D16 could

say in his evidence.

348. We accept that D16 found himself in a “catch twenty two”
situation when he learnt that his name appeared on the IWR declaration;
If he asked to take his name down or if he was to publish a clarification
on his social media, it would amount to a “political suicide”, given the

then political atmosphere.

349. It is a fact that D16 took the initiative to ask D14 in the
election forum why D14 was the first to sign the IWR declaration. We
accept D16’s evidence that he asked the question because he wanted D14
to shine in the election forum. In any event, the true stance of D16 in
relation to the IWR declaration was not exposed to the public as a result
of the question he asked of D14.

350. Having watched the election forum of Kowloon West played
in Court, we accept the evidence of D16 that he had a slip of tongue for

the question he asked of D14. He meant to say “ffit1” (you) instead of
“:ﬂzmﬁ” (We)

351. We accept the evidence of D16 that he was not a user of
Facebook, he had a Facebook page solely used for his District Council
work, which was operated by his staff. We do not see it was
unreasonable for D16 to use Facebook only for his District Council work.

It is not in dispute that D16 employed staff members as well as volunteers
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for his District Council work, we see nothing inherently improbable or

unreasonable in D16’s evidence in that regard.

352. We are prepared to accept D16 was not a user of WhatsApp.
He said he used iMessage but not WhatsApp. In our judgment, it would
be unreasonable if D16’s evidence were that he did not use any mobile
phone messaging app, but his evidence is that he used iMessage but not
WhatsApp. In our judgment, whether D16 should use
WhatsApp/iMessage or both was very much a personal preference. There
1s nothing in the prosecution’s complaint that “there is no apparent reason
for D16 to avoid using WhatsApp while opting for iMessage.” D16 did
not avoid using WhatsApp, he just chose to use iMessage but not
WhatsApp. In fact, from the photographs produced, no computer or

television set could be seen at the residence of D16.

353. We appreciate the fact that D16 was not a user of WhatsApp
does not mean he was not aware of the messages in the WhatsApp Group
of Kowloon West of which his core volunteer Victoria Wong was a

member.

354. In our judgment, as long as Victoria Wong was able to
provide D16 with information about the arrangement of the Primary
Election in relation to Kowloon West which D16 believed was reliable, it
was not a must for D16 to find out whether Victoria Wong obtained the
information through WhatsApp/emails/telephone communication with the
organisers. We do not think it was a must for Victoria Wong to tell D16
every time when she reported about the Primary Election that she
obtained the information from the organisers via the WhatsApp Group of

Kowloon West.
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355. We note that the messages raised by Victoria Wong in the
WhatsApp group did not directly touch on the Five Demands or the
vetoing of the budgets. Victoria Wong asked questions about matters like
the arrangement of the Primary Election!!; she acknowledged that
coordination regarding the Primary Election would be conducted in the
group'*?; she also expressed her concern on the arrangement of polling

stations on behalf of D163,

356. We accept D16 did not pay attention to most of the logistic
updates in connection with the Primary Election after the first
coordination meeting of Kowloon West that he attended. Further, we
also accept that he did not read Apple Daily, Facebook posts or articles of
D1, PW1 or other candidates of the Primary Election concerning the
latest development of the coordination amongst the pro-democracy camp.
D16 had no strong reason to pay attention to these matters before he

decided to run in the Primary Election.

357. In our judgment, if Mr Lee, Ms Victoria Wong and the staff
members were people that D16 thought he could trust, we see no reason
why he should verify the information provided by his staff about the

Primary Election with D1/other organisers/other candidates (e.g. D14).

358. From the evidence, we are sure the document “35+ &} &

Project35+” % was circulated amongst the attendees in the first

Ul (Counters 40 and 45 [TB3/11A/444 & 446]; CT[TB3/11B/497 & 501])
12 (Counters 14 [TB3/11A/437]; CT[TB3/11B/482-483])

13 (Counters 51 and 54 [TB3/11A/448-449]: CT[TB3/11B/505-506])

14 (P590-5 [TB2/AL/1];(CT) [TB2/A1/2-5]
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coordination meeting of Kowloon West. We are sure that D16 must have

received the document and read the contents of it.

350. D16 admitted also in his evidence that in the first
coordination meeting of Kowloon West, D1 advocated, amongst other
things, if the democrats could achieve the majority in the LegCo, they
could exercise a series of constitutional powers, including the vetoing of
the budgets. D1 also emphasised the importance of strategic voting for
the 2020 LegCo Election.

360. While we are prepared to accept D16’s evidence that he was
not a user of WhatsApp, hence, he did not receive any documents or
messages circulated by D1 or other organisers via WhatsApp directly, we
are sure that the coordination agreements, i.e. “35+ 3/ & i@ -51#] [KF
IR 1RSI (F)F7)” with the file name “35+ Kowloon West .docx”
and “35+3 & i@ 5T REIRILIE AR with the file name “35+
Kowloon West final.docx™ were sent by the organisers and received by
Mr Lee or Victoria Wong. We are sure that D16 must have received the

aforesaid documents from Mr Lee or Victoria Wong and he must have

read the contents.

361. In our judgement, there is evidence that sheds light on D16’s
knowledge that it was the objective of the Project 35+ to veto the budgets

indiscriminately.

362. It is not in dispute that on 20 November 2020. D16
submitted the Primary Election nomination form which contained a

declaration to the effect that D16 confirmed his agreement and support of



- 155 -

the consensus of the coordination led by D1 and PW1, including the

“Democrats 35+ Civil Voting Project” and its goals.

363. On the evidence, we do not accept D16’s evidence he was
not aware of any consensus or agreement reached by the candidates of

Kowloon West about the bundling effect of the consensus or agreement.

364. We do not accept D16’s interpretation of the contents of the
IWR declaration. In our judgment, D16’s interpretation that the IWR
declaration just stated the obvious that one was not bound to exercise the
vetoing power even if one was elected as a LegCo member went against
the plain meaning of the first Clause of the IWR declaration that it had a
binding and bundling effect on the successful candidates who won their
seats under the Project 35+. It was plain from the wordings of the IWR
declaration that the 2 clauses reflected the consensuses and agreements

reached in the coordination meetings of various constituencies.

365. Taking into consideration that D16 had read the pamphlets
and manifestos of other candidates like Cheung Kwan-yeung (D14) and
D44 and the fact that he was aware of the contents of the IWR declaration,
we are sure that D16 was aware that one of the objectives of the Scheme
was to veto the budgets indiscriminately to compel the Chief Executive to

respond to the Five Demands.

Party to the Scheme and Intention to Subvert

366. On the evidence before us, although D16’s name appeared
on the IWR declaration and he submitted his nomination form containing

the declaration in Clause 2, D16 had never advocated in his
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electioneering campaign to veto the budgets, not on his Facebook page or

in the election forum he attended.

367. For the reasons given in the earlier part of our judgement,
although the draft debate notes were found in the District Councillor
office of D16, we are not sure if D16 subscribed to the contents of the

notes.

Conclusion

368. The question that we have to ask ourselves is whether,
having considered all the evidence, including any post-NSL acts and
declarations and what is admissible under the Co-conspirator’s Rules, we
can be satisfied that the only reasonable inference to be drawn against
D16 is that he agreed to the Scheme prior to and/or after the promulgation
of the NSL. We are unable to arrive at such a conclusion. We are also not

sure that D16 had the intention to subvert the State power at any stage.

3609. For the reasons given, we find D16 not guilty.

D17 Wonqg Pik-wan

370. D17 elected not to give evidence and called no witness. D17
has a clear criminal record, as such she was less likely in committing

crime.

371. It is an admitted fact that D17 ran in the Primary Election
(Kowloon West) as a candidate on behalf of Democratic Party. D17

submitted her Primary Election nomination form on 20 June 2020.
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372. D17 attended the election forum (Kowloon West) on
25 June 2020. The forum was broadcasted on 27 June 2020.

373. D17 ranked the 7™ out of 9 candidates and lost in the

Primary Election. She did not run in the 2020 General Election.

Knowledge of the Scheme

374. In considering whether D17 had knowledge about the
Impugned objective of the Scheme, we bear in mind the evidence of PW1,
which we accept, that the representative of D17 attended the two
coordination meetings of Kowloon West. In the first coordination
meeting, D1 introduced the idea of “actively using the power to veto the

budget”. In the second coordination meeting, D1’s article “Ten steps to

real mutual destruction - the fate of Hong Kong” (“E i8I+ 5 & &
WA 1)t was referred to by D1 and debated by Cheung Kwan-yeung
and Sham Tsz-kit (D12). We also bear in mind the fact that D1 had

widely publicised the objective of Project 35+ in his published articles,
Facebook post, YouTube video interview, and the press conference held
by the organisers of Project 35+ held on 26 March 2020.

375. In our judgment, the fact that the impugned objective of
Project 35+ was introduced and discussed in the 2 coordination meetings
of Kowloon West and widely publicised by D1 and the organisers of
Project 35+ show that the impugned objective of Project 35+ was not
something kept in secret by D1 and the organisers, instead they promoted

the impugned objective quite openly.

us  (P189[TB1/64/830]; (CT) [TB1/64/831-835])
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376. In our judgment, the fact that D1 and the organisers Project
35+ had been promoting the impugned objective openly is not
determinative of the issue whether D17 had knowledge about that the

aforesaid objective of Project 35+.

377. From the evidence, we are sure that D1 had disseminated
“35+ 37 g7 i 2 5 #) B SR UV i S A ) (W) FR)” with the file name
“35+Kowloon West.docx” 1® to the attendees of the first coordination
meeting of Kowloon West via the broadcast function of WhatsApp after
the first coordination meeting on 26 March 2020. We note that the
document was said to be a draft document prepared by D1 to be used as

the basis for discussion in the second coordination meeting.

378. We are equally sure that D1 had disseminated “35+3/. & it
FETE R FEIRILIU T FABES]” with the file name “35+ Kowloon West

final docx”1Y. We note that D1 referred the document as the final

coordination file.

379. A copy of “35+ Kowloon West final docx” was retrieved
from D17’s computer upon her arrest. From the evidence, we are sure
that D17 must have received and read “35+ Kowloon West.docx” and
“35+ Kowloon West final docx” at the time, not after the Primary
Election. It would make no sense if these documents were sent to D17

after she had lost in the Primary Election.

116 (a copy of it was retrieved from PW1’s computer at P590-5 [TB2/4/12] ]; CT[TB2/4/13-15])

17 (P714-130 [TB3/88/2180]; (CT) [TB3/88/2181-2184 to the candidates after the 2" CM on
30" April 2020
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380. In Clause 2 of “35+ Kowloon West final docx”, it was stated
that every individual who joined the coordination mechanism of Project
35+ for Kowloon West had to agree that if the pro-democracy camp was
able to win the majority in the LegCo, they would actively use the power
of the LegCo conferred by the BL, including the power to veto the

budgets, to force the Chief Executive to respond to the Five Demands.

381. In fact, a screen capture of the Democratic Party’s Facebook
post published on 22 March 2020 was retrieved from D17’s computer
upon arrest®. In the said Facebook post, it was stated that the
Democratic Party would respect and comply with the coordination
mechanism with the aim of achieving the majority in the LegCo. We are
satisfied that by the time D17 submitted her Primary Election nomination
form on 20 June 2020, she was aware that the Democratic Party would
respect and comply with the coordination mechanism with the aim of

achieving the majority in the LegCo.

382. As said, Wu Chi-wai (D23), the Chairman of Democratic
Party ran for Kowloon East; Wan Siu-kin Andrew (D29), the
Vice-Chairman of Democratic Party and a member of Democratic Party’s
Central Committee ran for New Territories West; and Lam Cheuk-ting
(D38) ran for New Territories East. The evidence shows that the
candidates of Democratic Party assisted in each other’s election
campaigns. It was necessary for them to discuss among themselves to
make sure that their election campaigns were in line with the position
taken by Democratic Party. From the evidence, we are sure that the issue

of the use of the power to veto the budgets indiscriminately was one of

18 (P1392-23 [TB10/143/4717]; (CT) [TB10/143/4718-4719])
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the major issues arose in the coordination meetings attended by D23, D29
and D38 or their representatives. In our judgment, the same issue must
have been discussed between D17 and the other candidates of Democratic

Party

383. In our judgment, the fact that Democratic Party had
candidates to run in Kowloon East (D23), New Territories West (D29)
and New Territories East (D38) made it impossible for the organisers to

hide the impugned objective of Project 35+ from D17.

384. D17 was a member of the WhatsApp group “Project 35+
Kowloon West Bulletin Board” (“35+ #}#| /L PH Al B S5l ) created
by D1 on 24 June 20201,

385. From the evidence, we are sure that D17 knew it was one of
the objectives of Project 35+ to indiscriminately veto the budgets to force

the Government to respond to the Five Demands.

386. Given the undisputed fact that D17 was a serving LegCo
Member and her tenure of service would only cease on 1 December 2020,
with her experience in the LegCo affairs, she must have known that the

power to veto the budgets was a power conferred by the BL.

387. Given D17’s experience as a LegCo member, we are sure
that she must have known that the Government would never agree to the
Five Demands. She must have known that if the Project 35+ succeeded in

achieving the majority in the LegCo, they would veto the budgets

19 (P714-121 [TB3/11/433]; (CT) [TB3/11/478-479]
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indiscriminately as the Government would never yield to their threat.
With DI17’s experience in the LegCo, she must be aware that
indiscriminate vetoing of the budgets would result in a constitutional

crisis with the effect of paralysing the operations of the Government.

Party to the Scheme

388. In our judgment, D17 together with the organisers of the
Project 35+ agreed to pursue Scheme which was to indiscriminately veto
or refuse to pass any budgets or public expenditure if a majority in the
LegCo was achieved under the Project 35+. By her conducts and
utterances and by the time of her submitting the nomination form and

taking part in the Primary Election, D17 was party to the Scheme.

389. In our judgment, D17 would not agree to indiscriminately
veto or refuse to pass any budgets or public expenditure for the simple
sake of doing so, she agreed to pursue the said course of conduct with the
intention to compel the Chief Executive to respond to the Five Demands.
It should be noted that it was made a condition of the 35+ Project that
only people who endorsed the “Five Demands Not One Less” could take

part in the coordination mechanism of the Primary Election.

390. In our judgment, D17 agreed to pursue the Scheme with the
intended consequence that if the Chief Executive refused to respond to
the Five Demands, she would have to dissolve the LegCo under Article
50 of the BL and/or to resign under Article 52 as a result of the
dissolution of the LegCo and the persistent refusal to pass the budgets by

the LegCo and the new LegCo.
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391. We accept the evidence of PWL1 that during the meal
gathering in late January 2020, D1 explained to PW1 and the other
attendees that with a pro-democracy majority in the LegCo, they could
make use of the power to veto the budgets and the bills introduced by the
Government to compel the Government to respond to the Five Demands.
The vetoing of the budget twice by the LegCo would result in the

dissolution and the resignation of the Chief Executive.

392. In our judgment, what D1 said in the meal gathering was

entirely consistent with what he published on Apple Daily and Facebook:

1. D1’s article “To counter the Police Regime, half of the seats

in the Legislative Council have to be seized” (“ /< #il|Z %L

WE it B A7 @ 82 2>) published on 3 March 2020;

2. D1’s article “Going up and down together Target 35+ (“75

%% HAZ 35+) published on 10 March 2020;

3. D1’s Facebook post published on 19 March 2020;

4, D1’s article “Over half (of the seats) in the Legislative

Council is a constitutional weapon of mass destruction” (37
i 2 2 K& B J) & f I % ) published on
31 March 2020;

d. DI’s article “New Landscape after Wuhan Pneumonia
Rampage” (“u 8 fili 28 & & 12 18T 4% /5 ) published on
7 April 2020;

6. D1’s article “The meaning and timing of mutual destruction”

(RPIIFEFRMIIHT) published on 14 April 2020,



10.

11.

12.
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D1’s article “A Major fight by Mutual Destruction in Hong
Kong” (“Zr s8> K EHI ) published on 20 April 2020;

D1’s article “The contemporary meaning of Laam Chow”

(481> FIRF{LE 2) published on 21 April 2020;

D1’s article “Ten Steps to real mutual destruction -This is

the fate of Hong Kong” (“HIBI 1+ E2EFHME M)
published on 28 April 2020;

D1’s article “Mutual Destruction, To Burn or Not to Burn?”
(“# 4>, To burn or not to burn?”’) published on

19 May 2020;

In a radio programme of D100 broadcasted on 29 May 2020,
D1 stated that it was the objective of the Project 35+ to veto
the budgets. The Project 35+ would then use it as a means to
dissolve the LegCo and the resignation of the Chief

Executive or the shutdown of the Government.

As said, what D1 stated in the aforesaid published articles,
Facebook posts and radio programme was entirely consistent
with what he had told PW1 and the other attendees during
the meal gathering in late January 2020. Many of the articles
and Facebook posts were published during the period when
the coordination meetings were held. All along D1 made no
attempt to hide from the participants of the Project 35+ that
he wanted to bring about the intended consequences of the
vetoing of the budget twice, the dissolution of the LegCo,
the resignation of the Chief Executive and the shutdown of

the Government.
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393. What D1 advocated in the aforesaid articles and posts was
also echoed by PW1 in his Facebook post “To ensure a correct
understanding of the facts — If | were qualified to respond to initiators of
Standpoint Statement of the Resistance Camp” (“LAIEARBE-E N3k A &

1% 18] EHT TR B W3 SEEE ).

394, We are sure that the purpose of vetoing the budgets upon
attaining a majority in the LegCo by the pro-democracy camp under the
Project 35+ and the intended consequences were discussed during the
coordination process of the project. We are sure that D17 had received

and read the document “/LPY final.docx”.

395. We are sure that D17, as an experienced LegCo member,
knew that the Chief Executive would never accede to the Five Demands.
We are sure that the dissolution of the LegCo and the stepping down of

the Chief Executive were the intended consequences of D17.

396. We are sure that D17 was aware of the stance of D23. What
D17 said in the election forum of Kowloon West on 25 June 2020 echoed
the stance advocated by D23. She said, inter alia, that the Democratic
Party would be willing to sign a written agreement if required by D12,
She stated that the Chairman (D23) and all members of Democratic Party
had time and again expressed that they would definitely all means,
including vetoing the budgets, to fight for the Five Demands!?. Having

watched the election forum in Court, we are sure that the above statement

120 (Counters 140-141 of P142-0037(T) [TB8/B1/2418]; (CT) [TB8/B1/2519-2520])
121 (Counter 142-145 of P142-0037(T) [TB8/B1/2419]; (CT) [TB8/B1/2520-2521])



- 165 -

of D17 reflected her true stance and was not something said under

pressure from others during the election forum.

397. It should be noted that after the promulgation of the NSL,
D23 said, during a civil forum of Kowloon East on 4 July 2020, that all
the participants of the Primary Election had promised they would
definitely use the power of the LegCo to veto the Budget to force the
Government to respond to the Five Demands!??, What D23 said in the
said civil forum is admissible evidence against D17 under the
Co-conspirator’s Rule. We attach full weight to the statement made by
D23 on 4 July 2020.

398. We are sure that during the charge period, D17 adopted the
same stance of D23 on the issue of exercising the power to veto the
budgets indiscriminately to force the Chief Executive to respond to the

Five Demands.

399. In our judgment, what D17 said in the election forum on
25 June 2020 on the issue of vetoing of the Budget was consistent with
the public statements made by the organisers of the Project 35+ after the

election forum of Kowloon West and the promulgation of the NSL.

400. We also take into account the fact that in the Primary
Election nomination form submitted by D17 on 20 June 2020, she signed
the declaration in Part I1 12 to confirm her agreement and support for the
consensus of the coordination meeting led by D1 and PW1, including

“Democrats 35+ Civil Voting Project” and its goals.
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401. In the election platform submitted by D17 together with her
Primary Election nomination form, D17 pledged to win the majority seats
of the LegCo, the implementation of the Five Demands, investigation of

police brutality and comprehensive reform of the Police Force.

402. What D17 said in the election forum (Kowloon West) on
25 June 2020 showed that: (i) she adopted the stance of Democratic Party
that it would veto the budgets indiscriminately on attaining a majority in

the LegCo; (ii) she endorsed the impugned objective of the Scheme.

403. In the election forum on the issue of mutual destruction, D17
stated that Democratic Party’s Chairman (D23) and its members had
made it clear that they would use all the power and means within the
constitutional framework (including the power the veto the budgets) to
achieve the Five Demands*?*. D17 asked the public to support her in the
Primary Election and vowed she would give her full support to the
winning teams to strive for 35+ in the event she lost in the Primary

Election!?:

“142. E(D18); Does the Democratic Party promise to carry
out (‘)mutual destruction(’) for sure? Carry out (‘)mutual
destruction(’) for sure?

143. D(D17): The chairperson of the Democratic Party and
every (Legco) Member of ours,...

144. E(D18); Yes or no? Is it carrying out (‘)mutual
destruction(’) for sure?

145. D(D17): .... have already said clearly that we will fight
for the five demands by using all the power and means within

122 (Counter 10 of P142-0077(T) [TB8/A34/822]; (CT) [TB8/A34/931-932])

123 (Pe65(D17) [TB7/B19/536-543]; (CT) [TB7/B19/544-553])

124 (Counters 142-145 of P142-0037(T)[TB8/B1/2419];(CT)[TB8/B12520-2521)

125 (Counters 374 of P142-0037(T)[TB8/B1/2477-2478]; (CT) )[TB8/B1/2564-2565])
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the constitutional (framework). If veto to the Budget is useful
to this, we will do it for sure. ...”

“374. D(D17): | hope everybody will support me Helena
WONC in the primaries, to gain the support from the most
spectra (sic) (and) the widest spectrum of the pro-democracy
camp, to vote together in the primaries. If I cannot win, | will
surely put all my effort to support the winning teams in this
primaries, to fight for 35+ together and get back our Council.”

404. Having viewed the election forum in Court, we do not think
it can be fairly argued that D17 made the above statements under pressure
from other contestants. In counters 143 to 145, D17 was just being
interrupted by D18 in the middle of her answer, the message she
conveyed was clear. We are sure what D17 said in the election forum

represented her stance.

405. We are sure that D17 had the intention to pursue the Scheme.

406. After the promulgation of the NSL, D17 continued to
promote the Primary Election on her Facebook in the same manner as she
had done before the promulgation of the NSL, e.g. her Facebook post on
27" June 20207,

126 (P142-0412 [TB8/A25/675-677]; (CT) [TB8/A25/678-693]) and the one dated 5% July 2020
(P142-0413 [TB8/A26/694]; (CT) [TB8/A26/695-697])
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407. On 4" July 2020, D23 made a statement in a civic forum of
Kowloon East that all the candidates participating in the Primary Election
would definitely use their veto power in the LegCo, including the power
to veto the budgets, to force the Central Authorities and the Government

to respond to the Five Demands:

“10. F(D23): ....More importantly, each of us promised that
since we have participated in the Primary Election, we would
definitely use our veto power in the LegCo, the veto power
over the Budget, to force the SAR government and the Central
Government to respond to the Five Demands. ...” 1%/
We are aware that D17 was not present when D23 made the above
statement, but by the operation of the Co-conspirator’s Rule, the above

statement of D23 is admissible evidence against D17.

408. In a street rally on 8" July 2020 held by D23, D29, D38,
D17 and other Democratic Party members, the Democratic Party’s
candidates solicited support for the Primary Election to achieve a
majority in the LegCo. D17 was standing right next to D23 when the
latter said during the rally that the Democratic Party joined others to
strive for the majority in the LegCo with a view to exerting the greatest

pressure on the Government.

409. A few days later, on 12" July 2020, D17 reiterated in her
Facebook post the Democratic Party’s and her commitment to act in

accordance with the Scheme??8,

127 (Counter 10 of P142-0077(T)[TB8/A34/822]; (CT) )[TB8/A34/931-932])
128 (P142-0415 [TB8/A27/698]; (CT) [TB8/A27/699-701])
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410. After the result of the Primary Election for Kowloon West
was known, D17 held a press conference on 14" July 2020. D17,
accompanied by D23, D29, D38 and other Democratic Party’s members,
admitted her defeat in the Primary Election and announced that she would
comply by the agreement. She further stated that she would not run for
the 2020 General Election but she would support the winning teams of
Democratic Party and other pro-democratic parties in achieving 35+ in
the LegCo. D17 also called for unity among the pro-democracy majority

in the LegCo so that the Five Demands could be implemented.

411. After the press conference, D17 posted on her Facebook
page the statement she made in her press conference!®®. The press
conference and the Facebook posts of D17 showed not only that D17 had
all along been acting in concert with D23, D29 and D38 during the
election campaign of the Primary Election, they also acted in unity after
D17’s defeat. On the evidence, we were sure that by 20 June 2020 at the
latest, D17 had become a party to the Scheme and she remained a party
after the promulgation of the NSL. By submitting her nomination form

and taking part in the Primary Election, she was party to the Scheme.

Intention to Subvert

412. We are sure that D17, with her experience as a LegCo
member and as a seasoned political figure, knew the Five Demands was a
demand that the Government would never accept, hence D17 knew that if
the Project 35+ succeeded in achieving the majority in the LegCo, those
who won their seats under the Project 35+ would veto the budgets

indiscriminately.

129 (P142-0416 [TB8/A31/732-733]; (CT) [TB8/A31/734-742]) Co
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413. In other words, D17 must have appreciated that the
anticipated failure/refusal on the part of the Chief Executive or the
Government to respond to the Five Demands was just an excuse that

would be used for the vetoing of the Budget.

414, We are sure that D17 knew that indiscriminating vetoing of
the budgets would result in a constitutional crisis and paralysing the
operations of the Government. It was D17’s intended consequence that if
the Chief Executive refused to accede to the Five Demands, the Chief
Executive would have to dissolve the LegCo under Article 50 of the BL
and/or resign under Article 52 as a result of the dissolution of the LegCo

and the persistent vetoing of the budgets by the new LegCo.

415. For the reasons given in the earlier parts of our judgment, the
Scheme if carried out, would amount to seriously interfering in,
disrupting or undermining the performance of duties and functions with
the law by the body of power of the HKSAR.

416. We are sure that D17 participated in the Project 35+ with the
requisite intention. We are sure that D17 was a party to the Scheme and

she continued to be a party to it after the promulgation of the NSL.

Conclusion

417. We are sure and we find that:

(1) the Scheme was in existence before the promulgation of the
NSL with D1 as the central figure;
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(2) D17 had full knowledge of the Scheme and she was a party

to the Scheme;

(3) after the promulgation of the NSL, D17 remained a party to

the Scheme as she was before; and

(4) she had the intention to subvert the State power, with that
intention she participated in the Primary Election in
furtherance of the Scheme and with the intention to carry it

out.

418. We find that all the elements of the offence proved against
D17, we find her guilty of the offence.

Kowloon East

D24 Sze Tak-loy

419. D24 is a man of clear criminal record, as such he enjoyed the
two benefits in regard to his credibility in giving evidence and propensity

in committing crime conferred on him by the law.

420. It is not in dispute that D24 was the Chairman of ADPL at
the time of the Primary Election. He joined ADPL as a member in 2008
and was elected as the Chairman in late 2016. He remained in that
position until March 2021.

421. It is an admitted fact that D24 ran in the Primary Election
(Kowloon East) as a candidate on behalf of ADPL.
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422. On 20 June 2020, D24 submitted his Primary Election
nomination form, attached with a document named ‘“common

program/guiding principle” endorsed by him.

423. D14 Ho Kai-ming Kalvin, the Vice-Chairman of ADPL, ran
in the Primary Election (Kowloon West) as a candidate on behalf of
ADPL. D14 and D24 were the only candidates of ADPL in the Primary

Election.

424. It is not in dispute that D24 attended the three coordination
meetings of Kowloon East held on 2 March, 16 March and 4 May 2020

respectively.

425. It is an admitted fact that D24 attended the election forum
(Kowloon East) on 26 June 2020. The forum was broadcasted on
28 June 2020.

426. D24 ranked the 6™ out of 6 candidates and lost the Primary

Election of Kowloon East. He did not run in the 2020 General Election.

427. It is D24’s case that to his understanding, the Project 35+
and the IWR declaration did not bind the candidates to veto the budgets.
D24 believed that the power to veto the budgets was conferred by the BL
and it was lawful to exercise the power. All along, D24 believed in the

legality of the Primary Election and the use of the vetoing power.

428. On the disputed issue whether D24 agreed with the
organisers and other candidates to veto the budgets indiscriminately to
compel the Government to respond to the Five Demands, D24’s case is

that he had no intention to veto the budgets. He shared the principles and
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aspirations of ADPL adhered to, namely: (i) to uphold the sovereignty of
China and the principle of “One Country, Two Systems”; (i1) to improve
democracy and enhance people’s livelihood; and (iii)) to serve the
grassroots community. In order to serve the grassroots community and to
enhance people’s livelihood, D24 considered it was important to maintain
a working relationship with the Government. If elected, he would
negotiate and communicate with the Government. He saw vetoing of the
budgets was only a bargaining chip and a strategy to compel the Chief

Executive to respond to the Five Demands.

Knowledge of the Scheme

429. We accept the evidence of PWL1 that the issue of vetoing the
budgets and the use of the phrase “will active use the power conferred by
the BL to veto the budgets” was discussed during the second or third

coordination meeting of Kowloon East.

430. Following on the discussions in the coordination meetings,
on 5 May 2020 (one day after the third coordination meeting of Kowloon
East), Choy Chak-hung circulated a document with the file name “35+

Kowloon East final.docx” in the WhatsApp group *“35-+ /15 37138 A5k

” of which D24 was a participant. We are sure that D24 received the

document via WhatsApp at the time. On 8 May 2020, Choy Chak-hung
circulated a document with the file name “35+Kowloon East final
(2).docx” to the same WhatsApp group after some corrections made.
D24 admitted in his evidence that he had received and read “35+
Kowloon East final (2).docx”. We are sure that D24 must be aware of
Clause 2 of the document, which stated “actively using the power to veto
the budget”.
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431. It is not in dispute that D24 signed the “Common
Program/Guiding Principle”. Clause 2 of the document concerned the use
of the vetoing power and the phrase “will actively use” was adopted. To
D24’s knowledge, the “Common Program/Guiding Principle” was
prepared by Yau Hon-pong, a member of Wong Tai Sin District Council
who had assisted in the coordination of the Primary Election.
Yau Hon-pong told D24 at the time he had asked the Kowloon East
candidates to sign a public document, i.e., the “Common
Program/Guiding Principle”. It was D24’s understanding that
Yau Hon-pong prepared the document based on “35+ Kowloon East final
(2).docx”.

432. The document “35+ Kowloon East final(2).docx” was an
accumulative summary of what had been discussed in the coordination
meetings of Kowloon East. The “Common Program/Guiding Principle”
was a public declaration signed and attached by Kowloon East candidates.
In both documents, the formulation of “will actively use(ing) the power
conferred by the BL to veto the budget” was adopted. We are sure that at
the material time, D24 had knowledge that one of the objectives of the
Project 35+ was to indiscriminately veto the budgets in compelling the
Government to accede to the Five Demands upon obtaining the

35+ majority.

433. We reject D24’s evidence of his interpretation of Clause 1 of
the IWR declaration that it did not have any binding effect on the
signatories. From the contents of the IWR declaration, it is clear to us that
one of the purposes of the IWR declaration was to show the will of
resistance of the signatories. It would make no sense at all that only

Clause 2 of the declaration was binding on the signatories but not



- 175 -

Clause 1. We find D24’s reading and interpretation of the declaration

incredible.

434, Contrary to D24’s claim that the IWR declaration had no
binding effect at all, D24, in the same Facebook post, advocated that he
saw the pro-democracy camp as a collective entity which had to act

uniformly in order to counteract the Government.

435. The evidence of D24 that Clause 1 of the IWR declaration
was not binding cannot be reconciled with what he said in his Facebook
post!® that:

“I have signed the “No regret to put pen to paper, resist with
perseverance” statement earlier on. I promise to utilise the
powers of the Legislative Council, including the power to veto
the budget to put up resistance (and) compel the Chief
Executive to respond to the Five Demands. ...”

([REE%E (KRN, BEfFy) BUE, JUKH
AL ERE Y, SRS BOER R ESLE, 8
5 1 [ LUKER R o )

436. From the wordings used by D24 in his Facebook post,
obviously he saw Clause 1 of the IWR declaration was binding, hence he

made the promise/undertaking by signing it.

437. D24 emphasised that the power to veto the budgets was a
power conferred on the LegCo by the BL and the power could be used as
a strategy to achieve the Five Demands and resolve social conflicts. We
are sure that D24, being the Chairman of ADPL and with his experience

130 (P142-0419 [TB7/A22])
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as a District Councilor and politics, knew the Five Demands was a

condition that the Government would never accept.

438. D24, in his Facebook post on 15 June 2020, promised he
would exercise the power to veto the budgets to compel the Chief
Executive to respond to the Five Demands®®!, what he stated in the said
Facebook post went against his evidence: (i) that he had no intention to
veto the budgets; (i) ADPL had its own mechanism to examine the
budgets, both ADPL and he would consider the content of the budgets
and discuss the merits with other party members before making a

decision.

Party to the Scheme

439. In our judgment, D24 and D14, together with the organisers
of the Project 35+, agreed to pursue a course of conduct which was to
indiscriminately veto or refuse to pass any budgets or public expenditure

If a majority in the LegCo was achieved under the Project 35+.

440. As said, in the Primary Election nomination form submitted
by D24 on 20 June 2020, D24 signed the declaration in Part Il to confirm
his agreement and support for the consensus of the coordination meeting
led by D1 and PW1, including “Democrats 35+ Civil Voting Project” and
its goals. He also attached the document “Common Program/Guiding
Principles” signed by him. We are sure that the consensus of the
coordination meeting led by D1 and PW1 was the same as in the

“Common Program/Guiding Principles”.

131 (P142-0419 [TB7/A22/312-315]; (CT) [TB7/A22/316-325])
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441. In the election pamphlet attached to D24’s Primary Election
nomination form, D24 reiterated his endorsement of the IWR

declaration®®2,

442. In the election forum (Kowloon East) on 26 June 2020, D24
said, amongst other things, that he would veto the budget twice in order
to resist the Government; that there was no room for negotiation with the
Government; and he would fight for mutual destruction with the
Government®*3.  What D24 said in the election forum could not be
reconciled with the principles and aspirations of ADPL that he claimed he

shared and adhered to.

443. For the reasons we gave in the reasons for our findings of
D14, we reject D24’°s evidence that the election team of D24 and D14

operated independently and adopted different electioneering strategies.

444, We reject D24’°s evidence that he had no intention to veto
the budgets. The repeated representations about vetoing the budgets made
by D24 could not be reconciled with his alleged understanding that
vetoing the budgets was only a bargaining chip and that candidates
(including D24) could choose whether or not to exercise the vetoing

power.

445, D24 had said on many occasions that he would veto the

budgets:

132 (p65(D24)[TB7/B33/731])

13 (Counters 60,69 and 309 of P142-0038(T) [TB8/B2/2592,2596,2672]; (CT)
[TB8/B2/2695,2698,2754])
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(i)  in his Facebook post'**;
(i) in his election leaflet*®;
(iii)  in the election forum*3¢;

(iv) inthe Civil Forum held on 4 July 2020%%,

446. We reject D24’s evidence that the apparent stance he took
was only his election strategy. In our judgment, the deeds and
representations of D24 during his participation in the Primary Election, as
the Chairman of ADPL, showed he had departed from the values held by
ADPL in the past, i.e. (i) to uphold the sovereignty of China and the
principle of “One Country, Two Systems”; (ii) to improve democracy and

enhance people’s livelihood; and (iii) to serve the grassroots community.

447. We reject D24’°s evidence that he was prepared to and he
would negotiate with the Government. From his representations during
the election campaign (before and after the promulgation of the NSL), it
Is clear to us that he wanted to convince his supporters and gain their
votes by undertaking to veto the budget twice and he would stay true to
the progressive stance he took and the new image of ADPL he portraited.
Having made the undertaking to veto the budget twice, it would be
politically suicidal for D24 and ADPL if D24 were to retract from that
undertaking. On the evidence, we were sure that by 20 June 2020 at the

latest, D24 had become a party to the Scheme and he remained a party

134 (P142-0419 [TB7/A22/312]; P142-0420 [TB8/36/998]

13 (P1639-1 [TB10/150/4775]

13 (counters 60,69 & 309, P142-0038 [TB8/B2/2592, 2596 & 2672])
137 (counter 59, P142-0077 (T) [TB8/34/861])
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after the promulgation of the NSL. By submitting his nomination form

and taking part in the Primary Election, D24 was a party to the Scheme.

Intention to Subvert

448. In our judgment, D24 would not agree to indiscriminately
veto or refuse to pass any budgets or public expenditure for the simple
sake of doing so, he agreed to pursue the said course of conduct with the
intention to compel the Chief Executive to respond to the Five Demands.
It should be noted that it was a condition that only people who endorse
the “Five Demands Not One Less” could take part in the coordination

mechanism of the Primary Election.

449, The NSL was promulgated on 30 June 2020. After the
promulgation of the NSL, the IWR declaration remained on D24’s
Facebook.

450. On 4 July 2020, D24 said in a civil forum of Kowloon East

that he together with other candidates had undertaken to veto the budget
twice to compel the Chief Executive to step down and responded to the
Five Demands. D24 also advocated to achieve “mutual destruction” to a
full extent. He said he aimed to achieve mutual destruction to a full
extent'®®, What D24 said in the civil forum on 4 July 2020 showed no

retraction from his statements in the election forum on 26 June 2020.

138 (P142-0077(T) [TB8/A34/860-862]; (CT) [TB8/A34/952])
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451. In the election leaflets of D24, D24 promised to use his right
to veto the budget to force the Government to address the

Five Demands.13°

452. D24 published posts in his Facebook on 12 and 13 July
202049, after his defeat in the Primary Election, announcing that he
would abide by his undertaking in accordance with the coordination
agreement. He asked the winning candidates of the Primary Election to
achieve 35+. D24 did not run in the 2020 LegCo election.

453. The aforesaid statements and conduct of D24 after the
promulgation of the NSL showed that he remained a party to the Scheme

with the requisite intention.

454, We are sure that D24 all along adopted the stance to veto the
budgets indiscriminately. We are sure that D24 had the intention to veto
the budgets indiscriminately to compel the Chief Executive to accede to
the Five Demands. It was the intended consequence of D24 that if the
Chief Executive, as D24 expected, refused to respond to the
Five Demands, the Chief Executive would have to dissolve the LegCo
under Article 50 of the BL and or resign under Article 52 as a result of
the dissolution of the LegCo and the persistent refusal to pass the original

budget by the new LegCo.

455, For the reasons given in the earlier parts of our judgment, the

Scheme if carried out, would amount to seriously interfering in,

139 (P1639-1[TB10/150/4775];(CT) [TB10/150/4776-4779])

10 (P142-0421[TB8/37/1008-1009];(CT) [TB8/37/1010-1012] and
P142-0422[TB8/38/1013-1014];(CT) [TB8/37/1015-1020])
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disrupting or undermining the performance of duties and functions with
the law by the body of power of the HKSAR.

Conclusion

456. We are sure and we find that:

(1) the Scheme was in existence before the promulgation of the
NSL with D1 as the central figure;

(2) D24 had full knowledge of the Scheme and was a party to

the Scheme;

(3) after the promulgation of the NSL, D24 remained as a party

to the Scheme as he was before, and:;

(4) he had the intention to subvert the State power, with that
intention he participated in the Primary Election in
furtherance of the Scheme and with the intention to carry it

out.

457. We find that all the elements of the offence proved against
D24. We find him guilty of the charge.

New Territories East

D33 Ho Kwai-lam

458. D33 had a clear record. She elected to give evidence. As
such she enjoyed the two benefits conferred on her by law i.e. credibility

In giving evidence and propensity in committing crime.
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Knowledge of the Scheme

459. It was not disputed that D33 had attended both coordination
meetings for New Territories East. As stated above, we accepted that D1
either had distributed or circulated a copy of the “Project 35+ document
before or during the first coordination meeting, D33 was fully aware of

its contents.

460. As PW1 stated in his evidence that D1 would ask for the
telephone number of all the participants who attended coordination
meeting, there was no reason why D1 would not ask for D33’s number in
the first coordination meeting. Alternatively, as D33 stated that PW1 had
her telephone number many years before, PW1 would clearly pass D33’s

telephone number to D1 as he was in charge of liaison.

461. In addition, we accepted on the 16 April 2020 that D1 did
send out the first draft of the file “35+ New Territories East.docx” (35+3
B .docx) to all the participants after the first coordination meeting and

mentioned that that document would be used for discussion in the next

meeting.

462. On 3 May 2020, D1 broadcasted a WhatsApp message to all
the participants of the New Territories East coordination meeting
reminding them of the date, the venue and the time for the second

meeting. We knew D33 did attend the second meeting.

463. Two days after the second coordination meeting, D1 sent out

a message with the file “35+ New Territories East final.docx” (35+#T %
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final.docx) attached on 7 May 2020.** As such, D33 was fully aware of
the contents of the document regarding the use of the vetoing power. In

the case of New Territories East, the choice of the word was “use”.

464. Paragraph 2 of the document stated clearly that all
participants would use the powers conferred by the Basic Law to veto the
budgets. Paragraph 5 stated the targeted number of seats. Paragraph 6
stated the number of lists. Paragraph 9 stipulated the replacement system.
Paragraph 11 mentioned the withdrawal system. This was a very
comprehensive document encapsulating all the important aspects of the
project. We had no doubt that D1 would send that out to all the
participants. After reviewing all the evidence, we came to the conclusion

that D33 did receive a copy of that.

465. PW3 also gave clear evidence about receiving and opening
the “35+ New Territories East final.docx™ on 8 June 2020. According to
PW3, he did not receive any complaint from the participants about the

contents of the document or the lack of document.

466. Not only D33 admitted that PW1 had her telephone number
for many vyears, she also admitted that her name and number were
included in the WhatsApp group “Project 35+ NT East Bulletin Board”
(35+ =t o 2S5 4 l%). Her phone number had clearly been added
to the said WhatsApp group when D1 created the group on 24 June 2020.
We came to view that her denial of not receiving these documents was
just an attempt to distance herself from any knowledge regarding the use

of the vetoing power.

141 TB3/85/1907, 1909-1910/384, 391, 392
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467. In the second coordination meeting, we accepted from
PW1’s evidence that there was a heated exchange between D1 and D37
regarding the adoption of “use” or “actively use” in vetoing the budgets.
D33 told us in Court that either of them did not mean a great deal of
difference to her. According to D33, some candidates in the past when
running for election used the word “actively” instead of a more certain

term because they wanted to avoid election expenses.

468. D33 testified in Court that she was expecting to sign for any
agreement reached by the participants. Further, she was also expecting
any agreement reached would be made known to the public. As she did
not receive any document from the organisers, signed or unsigned by any
participants, there was in her view no consensus reached on the use of the

vetoing power.

469. We accepted that no signed consensus had ever been
produced. According to D33, before the first coordination meeting, she
felt necessary to raise a number of matters such as if there was an
agreement, who were going to sign and the duties and obligations after
signing etc. After the first coordination meeting, D33 also felt that if
there was going to be a “common programme / guiding principle”, that
document had to be signed and disclosed to the public. D33 also
expected that any consensus reached would be attached to the nomination

form.

470. In our view, had the organisers failed to provide any written
document i.e. coordination agreement for New Territories East, we would
be very surprised if D33 did not follow that up with the organisers given

her attitude on agreement. We also noted D33 on a number of occasions



- 185 -

raised her objection in Court when something said or done apparently
was not in accordance with her understanding and / or instruction. We

found D33’s evidence in Court not credible and not reliable.

471. D33 did not complain because she was satisfied with the
contents of the coordination agreement which she had received. D33 told
us that she was a single issue candidate and wanted to bring the spirit of
the “Anti Extradition Bill Movement” into the LegCo election.
Paragraph 2 of the coordination agreement contained exactly that. In
essence, we were of the conclusion that D33 was fully aware that there
was at the material time an agreement in existence and that D33 was fully
aware of the objective of the Scheme to obtain majority in the LegCo and

the course of action to be taken if she were elected as a LegCo councilor.

Party to the Scheme

472. D33 published a number of posts on her Facebook:

(i)  the IWR declaration on 10 June 2020;

(i)  the election manifesto “Declaration of Candidacy: Keep

fighting with the last breath™%? posted on 18 June 2020;

(iii) in one video published on 26 June 2020 in which she
stressed the importance of obtaining a completely majority
in the LegCo in order to give rise to a situation which would

be unacceptable to Beijing'*3;

142 TB8/A39/1021-1023
143 TB8/A40/1033-1036
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(iv) inthe election forum dated 28 June 2020, D33 stated that she
would use the LegCo as a place for resistance and not a hall

for discussion*:

(v) D33 advocated for staging resistance and physical conflicts
in the LegCo dated 9 July 20204,

(vi) D33 stated that the resistance camp should persuade
moderate voters why they should use the LegCo election to

trigger a constitutional crisis dated 14 July 2020.%4°

473. We placed full weight to what D33 said in June 2020,
shortly before the submission of the nomination form to the 9 July 2020,
two days before the Primary Election. Those posts were intended for the
general public. As such, they should be read with the ordinary plain
meaning of the letters and words. We noted D33 had given her
interpretation in Court to which we rejected. Judging from these posts, a
common theme, namely the use of the power in vetoing the budgets,
opposing the Government and staging resistance emerged. When the
LegCo chamber was no longer a place for policy discussion, the logical
inference had to be that whatever government papers, policies or motions
put before the LegCo would be futile. D33, with a clear understanding of
the objective of Project 35+, in particular the use of the vetoing power

and her full knowledge of the Scheme, submitted her nomination form.

474. D33 testified in Court that she participated in the Primary

Election because she simply wanted to encourage people to vote and to

144 TB8/B4/3135
145 TB8/A43/1115-1116
146 TB8/A48/1213-1214
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have a big turn out so that people from the outside world could not
overlook or ignore. Surely D33 would like that to happen however we
did not accept that to be the sole cause. Her election manifesto did not
suggest that to be the case. In fact, we heard nothing of that view being
mentioned in any of her election rallies, forums or interviews. In addition
to that, we also heard nothing from D33 to the general public that
achieving 35+ seats in the LegCo and compelling the Government to
accede to the Five Demands was either unrealistic or impossible. Her
testimony in Court was inconsistent with what she stated in her Facebook

posts.

475. In our view what D33 wanted was, as she said in her
evidence, the demand for universal suffrage for both the Chief Executive
and the LegCo. What D33 really wanted was a completely new political
system and structure, as she said repeatedly that the existing one had been
dysfunctional and unable to serve the people of Hong Kong. In order to
achieve that, she wanted a big turn out which could send her to the LegCo
to resist and to break the deadlock and at the same time the outside world
would take heed of that.

476. According to D33, another election leaflet was designed in
late July 2020 for the postal service in relation to the official LegCo
election. However, before the final version was completed, D33 had been
disqualified. It was therefore only a draft. Again there was nothing in the

leaflet talking about just a large turn out.

477. In the New Territories East Civic Forum held on 7 July 2020,
D33 reiterated the fact that all elected members would have to explore

every available means to fight in the LegCo and to exert pressure on the
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Government!’, By submitting her nomination form and taking part in

the Primary Election, D33 was party to the Scheme.

Intention to Subvert

478. D33 ranked first in the Primary Election. On 14 July 2020,
D33 stated again that the LegCo chamber was not a place for discussion
but a resistance battlefront. She further stated that the most important
mission was to make use of the LegCo election to create political tension
or to trigger constitutional crisis'*®, We had no doubt that the political
tension or constitutional crisis D33 referred to was the same crisis that D1
had been advocated for. These utterances ran totally against her evidence
in Court that 35+ seats was impossible. Had she told the voters that her
primary objective was for a big turn out, we doubted seriously that she
would come up top in the Primary Election. In our view, a larger turn out
without a majority and more would not create political tension or trigger
any constitutional crisis directly. On the contrary, D1 was very optimistic
about achieving a majority. He said so in a video broadcasted on
13 July 2020 in which he expressed his view that the pro-democracy
camp could obtain 26 seats in the geographical constituency and that he

was even hopeful for 45+ if the blue turned yellow. 4

479. D33 attended the press conference held by the localist
resistance camp on 15 July 2020. In her presence, D44 advocated the

idea of exercising the vetoing power as a means to paralyse the LegCo.

147 TB8/A44/1131-1132
148 TB8/A48/1213
149 TB1/154B/2032-2033
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D44 further stated that all those present would refuse to pass the budgets.

Likewise D33 did not raise any objection or disagreement.

480. From the video footage, one could see before answering the
second question as to whether the budgets would be vetoed, D44 turned
round to D33’s direction. In fact, D33 appeared together with D44 in

quite a few election activities, and the two also shared election leaflets.

481. When Wong Pak-yu (D45) stated “In fact, our highest
common factor is for sure talking about the resolute objection to the
financial budget, if the ‘Five Demands’ are not satisfied. Well, this is our
common, that is to say, opinion.” D33 did not speak or complain to D45
about his incorrect remarks or misrepresentation after the press
conference. According to D33, she did not think it necessary to tell
anyone, be that D45 or D44, that their views did not represent her. Nor
did she tell any reporters. In our view, she did not complain because they

said exactly what D33 had in mind.

482. On 4 August 2020, D33 published an article on the Los
Angeles Times. D33 stated that with an opposition majority, that would
create a nightmare scenario for Beijing as it would be able to veto all
government’s proposal of budgets!®. In fact, the stance adopted by D33
throughout the project was very consistent. We had no doubt by stating
all these remarks, D33 wanted to undermine not only the duties and
functions of the Government, but the legitimacy of it as well. All in all,
despite D33’s testimony in Court asserting that obtaining a majority

of 35+ was an impossible task at that time and that she was running the

150 TB8/A51/1246-1252



- 190 -

Primary Election with the intention of encouraging a big turn out, none of

what she did and said throughout suggested that to be the case.

483. D33 in our view was one of those participants who held the
most radical political view which was manifested by her utterances and
conducts. She effectively wished to uproot the then existing political
structure and system in Hong Kong and oppose the “One Country, Two
Systems” principle. Perhaps she was one of those who would describe
D1 as non-radical and non-progressive. We had no doubt that her
intention in participating in the Scheme was to seriously interfering in,
disrupting or undermining the performance of duties and functions of the
Government with a view to subverting the State power; to put the Region
to a complete halt with the hope that her notion of “breaking the
deadlock” might happen. In light of all the matters stated above, we
found D33 guilty of the offence.

D36 Chan Chi-chuen Raymond

484. D36 had a clear record. He elected to give evidence. As
such he enjoyed the two benefits i.e. his credibility in giving evidence and

propensity in committing crime conferred on him by law.

485. It was not disputed that D36 was a serving LegCo member at
that time. He was also the Chairman of People Power. Together with
Mr Tam Tak-chi (D22), Vice Chairman of People Power, they both ran
for the Primary Election for New Territories East and Kowloon East

respectively.
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Knowledge of the Scheme

486. Although D36 did not attend any of the coordination
meetings, he sent his other Vice Chairman Mr So Ho to attend as his
representative. Mr So Ho attended both coordination meetings for New
Territories East and made a report to D36 in one executive meeting for
People Power where D36 was present on 13 May 2020. The minutes of
the meeting prepared by Mr So Ho mentioned that in the New Territories
East coordination meeting, there was discussion about the change of the
word from “use” to “actively use” in vetoing the budgets®™!. D36 told us
in Court that he was of the view that the two actually did not mean a huge

difference to him.

487. In any event, D36 was fully aware of the use of the power in
forcing the Government to respond to the Five Demands after obtaining a
majority as early as mid-May 2020 despite his absence in the
coordination meeting. D36 admitted in Court that D1 had his telephone
number before. PW1 also had his telephone number. As such, we were
satisfied that D36 had received a copy of the coordination agreement with
the file name “35+ New Territories East.docx” and “35+ New Territories
East final.docx”. We also noted that D1 and D36 had each other’s
contact when the WhatsApp group “Project 35+ NT East Bulletin Board”

was created on the 24 June 2020.

488. D36 admitted in Court that he had read D1’s article “Ten
steps to real mutual destruction. This is the fate of Hong Kong”. As such,
D36 was aware of the intention of D1 in initialising the project / the

Scheme. D36 however denied that he had agreed on the use of the

151 TB10/158/4995
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vetoing power indiscriminately. Despite his denial, we were of the
decision that D36 was fully aware that there was at the material time the

Scheme in existence prior to his participation in the Primary Election.

489. According to D36, People Power had all along in the past
refused to participate in any Primary Election organised by the pro-
democracy camp. On this occasion, People Power agreed to do so
primarily on one condition: namely there had to be a common political
action agenda amongst the candidates of the pro-democracy camp. In
People Power’s Facebook dated 22 March 2020, People Power reiterated
that if all parties worked to have a genuine Primary Election, they should
lay down a common political action agenda and a common code of
conduct in the LegCo for exercising check and balance against the
Government®®2, The two items in our views were clearly two different

concepts and distinguishable.

490. The common political action agenda in our view could not
possibly be confined to just attending meetings, sitting through
discussions, participating actively in various committees and casting
votes. These were no more than exemplary conducts and behaviors in
conducting LegCo businesses, more likely akin to what D36 referred to as

the common code of conduct.

491. Further, the common political action agenda could not be the
four items agreed in the coordination meeting. Those four items were
related to the Primary Election: the holding of Primary Election, the

holding of election forum, the targeted number of seats and the

152 TB8/A90/373-376
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replacement system. These four items did not say anything about what
action one would take after going into the LegCo. The first three were
non-controversial issues and the last one was marginally debatable.
Nevertheless, the last item again was not relevant to any action or

condition after entering the LegCo.

492. After reviewing all the evidence, we were satisified that the
reason People Power and in particular D36 were willing to participate in
the Primary Election was that in this incident, there was a common
political action agenda acceptable to the People Power among the
different parties of the pro-democracy camp. The common political
action agenda in this case was the use of the power conferred by the BL
in vetoing the budgets, a much more “political” action agenda in need, in

view of the political atmosphere in the society at the time.

493. D36 admitted that after noticing the publication of the IWR
declaration on D33’s Facebook, People Power on the next day posted one
onto its Facebook®®. As to its contents, he agreed to paragraph 2 of the
IWR declaration but the consensus mentioned there as he understood was
about the four above-mentioned items only. We rejected D36’s evidence

on this issue.

494, Concerning vetoing the budgets stated in paragraph 3.1 of
the IWR declaration, D36 stated that as it was one of the powers
conferred by the BL on LegCo members, he could simply use it. There
was however nothing in that paragraph bundling up all the successful

candidates to a unified stance. We did not accept that to be the case. On

153 TB8/A9/389-394
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a plain reading of the IWR declaration, the letters and words were simple
and straightforward. That was precisely the common political action
agenda. That was the reason why D36 participated in the Primary

Election.

495. As stated at paragraph 4 of the IWR declaration, the
declaration was one mechanism in ensuring the candidates from the
resistance camp to have a unified stance on their determination to fight,
also an important common political agenda. In our judgment, D36 had

full knowledge of the Scheme.

Party to the Scheme

496. In a street rally held on 26 June 2020, D36 appealed to all
the pro-democracy candidates that after entering the LegCo, they should
remember that it was simply a battlefront to fight and resist the
Government with  full strength. Essentially D36 wished the

pro-democracy candidates to have once again the fundamental will.

497. In the street rally D36 expressed that the seats in the LegCo
were just tools, their aims and purposes were to resist. On the other hand,
nowhere in his street rally one could hear him emphasising to the voters

that he would put the minority right at the forefront of his agenda.

498. In another video in July 2020, D36 further emphasised that
every candidate in the Primary Election had put aside their individual or
parties interest and would work together to resist till the end including
what they said before regarding using the power conferred on the LegCo
by the BL to vote against the budgets in compelling the Government to

restart political reform and to respond to the Five Demands and achieve
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dual universal suffrage’™*. We had no doubt that the message D36
intended to convey was to stage resistance. We placed full weight to
what D36 uttered in the street rally and in his video in July shortly before

the Primary Election.

499. D36 told us in Court that the intonation he used was rather
strong. Essentially he was saying that he did not mean what he had said.
We did not accept that. The intonation and the choice of words were
consistent with his previous utterances and conducts and also what he
stated in his election leaflet. D36 in a nutshell played down his
involvement and his knowledge regarding the Scheme in Court. We

rejected his evidence in Court.

Intention to Subvert

500. By submitting his nomination form and taking part in the
Primary Election, D36 was party to the Scheme. D22 in the election
forum for Kowloon East held on 26 June 2020 (broadcasted on
28 June 2020) mentioned again the use of the power in vetoing the
budgets twice in paralysing the operation of the Government and forcing
the stepping down of the Chief Executive.™® Given the fact that D36 and
D22 were respectively Chairman and Vice Chairman of People Power, it
would therefore not be surprising to hear that. The two indeed had a
uniform platform to run for the Primary Election. They also used the

same election promotion materials.

1% TB8/A53/1265
155 TB8/B2/2588-2589/50
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501. Further as participant for Kowloon East, D22 attached a
copy of the “common programme / guiding principles” to his nomination
form®®. In our view, such move would not escape the notice and
attention of D36. D36 might not have sighted the actual document, we
were of the view that he needed not do so because he was fully aware of

its contents.

502. On 10 July 2020, one day before the holding of the Primary
Election, D36, in one promotional video together with D227, continued
to mention the benefits of vetoing the budgets, dissolving the LegCo and
the stepping down of the Chief Executive in obtaining a majority in the
LegCo. %%

503. D36 took part in the Primary Election and won. On
22 July 2020, D36 submitted his nomination form for the upcoming 2020
LegCo Election with a leaflet titled “Never give in” (13 2/J&K). When
being questioned by the returning officer, D36’s reply in our view was
evasive and far from frank. The aim of his reply seemed to serve only
one purpose, namely to avoid being disqualified. We had no doubt that
D36 continued to participate in the Scheme with the intention to subvert

the State power.

504. Against all the matters mentioned above and with a clear
understanding of the objective of Project 35+, we had no doubt that D36
participated in the Scheme with one clear objective, that being the same

as D1, namely to seriously undermine, destroy or overthrow the existing

156 TB7/B29/667
157 TB8/A55/1329-1331
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political system and structure established under the Basic Law and the
policy of “One Country, Two Systems” in addition to seriously
interfering in, disrupting or undermining the performance of duties and
functions of the Government. We had no doubt that he had the intention
to subvert the Government of HKSAR. D36 was therefore guilty of the

charge.

D37 Chow Ka-shing

505. D37 had a clear record. He elected to give evidence. As
such he enjoyed the two benefits i.e. his credibility in giving evidence and

propensity in committing crime conferred on him by law.

506. According to D37, he wanted to run in the Primary Election
because it provided a good platform to promote his political idea. His
other purpose was to assist Hong Kong to elect legislators with the
strongest willpower to resist, given 35+ was an impossible task in his
mind. As such, D37’s intention was to fight for the Five Demands and to

stage resistance. He then signed up for the coordination meeting.

Knowledge of the Scheme

507. It was not disputed that D37 attended all the coordination
meetings for New Territories East. As to what happened in the second
coordination meeting, we accepted what PW1 had told us. We did not
accept it was D1 who first suggested the adoption of “will actively use”
and then D37 suggested the use of “will use”. After reviewing the
evidence, we were satisfied that PW1 was telling the truth, in particular
due to the argument between the LSD and D37, D1 as a result had to

compromise. PW1 remembered clearly before the second coordination
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meeting, Wong Ho-ming, Chairman of the LSD had asked him not to
make any promise concerning the vetoing of the budgets. No doubt, D1
suggested the use of “actively use” to accommodate the difference.
According to PW1, D37 even challenged D1 why the phrase “actively
use” was used. D37 proposed the adoption of the “use” rather than
“actively use”. This more determined stance was ultimately adopted in

the final version of the coordination agreement.

508. In any event, one could clearly see D37 hold a more radical
belief or stance in his political ideology. We believed D37 would use
every available means to force the Government to respond to the Five
Demands. On this aspect, we rejected D37’s contention that he would
only “self-defence” himself and not use violence after entering the LegCo.
The demand for the Five Demands, according to him, had the
overwhelming support of the public, being lawful and reasonable. After
all D37 told us in Court that his political vision was to establish Hong
Kong as an ethnic group so that Hong Kong people could rule Hong
Kong. He considered himself to be a localist and that he was
safeguarding the local values, culture and language for Hong Kong. He
also told us that the Basic Law and the existing “One Country, Two

Systems” had not functioned as it should be.

500. According to D37, he had a brief meeting with D1 after the
second coordination meeting where he apologised for his impoliteness in
the meeting. D1 then asked for his telephone number. The reason D1
asked for his telephone number was obvious. If D1 did not have D37’s
telephone number before, we had no doubt that D1 had his telephone
number by the end of the meeting. As such, there was no reason for D1

not to send D37 a copy of the coordination agreement. We had no doubt
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that D37 had received a copy of the summary, i.e. “35+ New Territories
East final.docx” “35+ %1 # final. docx” two days after the meeting.

Further, we also noted that D1 had D37’s telephone number by the time
he created the WhatsApp group “35+ NT East Bulletin Board”.

510. Paragraph 2 of the document stated clearly that all
participants would use the powers conferred by the Basic Law to veto the
budgets. As such, D37 was fully aware of the objective of vetoing the
budgets. The contents of paragraph 2 also found themselves into the
IWR declaration which D37, together with D26 Cheung Ho-sum Sam and
D7 Leung Fong-wai Fergus had conceived and published. We were of
the decision that D37 was fully aware that there was at the material time

the existence of the Scheme.

511. D37, D7 and D26 ran for New Territories East, Hong Kong
Island and New Territories West respectively. They came from three
different geographical constituencies and attended different coordination
meetings. Yet in the IWR declaration initiated by the three, paragraph 2
of the IWR declaration mentioned about a “common programme which
was agreed upon at the Primary Election coordination meeting” ( & {5
LG A 3L [ 4 4H) and “the largest common ground” (Hx KA K #0)
among the resistance camp. As all three spent a whole afternoon in
discussing and drafting the IWR declaration, the logical inference had to
be that consensuses as stated in paragraph 3.1 and 3.2 had been reached
in coordination meetings led by D1 for all five geographical
constituencies. We had no doubt that as a member of the localist
resistance group and a political newcomer without much financial

resources, the most important and significant consensuses in the eyes of
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the three initiators and in particular D37 had to be spelled out clearly in

paragraphs 3.1 and 3.2.

512. The holding of the Primary Election, election forum, the
targeted number of seats and the replacement mechanism were in our
view not only uncontroversial but also non-political. There was nothing
to prohibit D1 in asking participants to affix their signatures if these were
really the items on the “common programme / guiding principle”. D37
told us in Court that the term “common programme / guiding principle”
simply referred to the agenda and/or topics which had been discussed in
the meeting. We rejected that. If the IWR declaration did not represent
the consensus reached, we did not see the need why the three of them had

to spend one whole afternoon in its preparation.

513. We heard disputes from Kowloon East about whether they
should join the Primary Election. In other constituencies, that particular
topic was not a contentious item at all. So when one talked about
“common agenda”, [ L [F] 4 45 | , being an agenda and/or topics
discussed, there was no common agenda amongst the five constituencies.
We took the view that the reasons for not asking people to sign had to do
with the fact that, as PW1 explained and more importantly what the three
Initiators stated in one interview, the fear for disqualification. In our

judgment, D37 had full knowledge of the Scheme.

514. D37 stated in Court that as more people endorsed the IWR
declaration, he even created a Google Word document for people to sign
on and copy. Not only did D37 initiated the declaration, he also acted as
its custodian and guardian. We had no doubt that he knew perfectly well

the purpose behind. We also did not accept that as similar wordings
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appeared in the final coordination agreement and the IWR declaration,
they were merely coincidences as suggested by D37 in Court given the
date of its creation, the similarity in terms of the wordings in both the
coordination agreement and the IWR declaration, we had no doubt that
the IWR declaration was clearly created to fill the gap left by D1, namely
the reluctance of the organisers to leave any paper trace. All in all, we
did not find the evidence given by D37 to be credible and reliable. D37

likewise tried to distant himself from the Scheme.

515. On 10 June 2020, D37 posted on his Facebook the IWR
declaration. On 19 June 2020, D37 together with D7 and D26 sent one
message to the organisers demanding a response from them for not asking
the participants to sign the “common programme / guiding principle” or
the final agreement. The objective of vetoing the budgets was expressly
stated in that message™®. D37 also confirmed in the message that a
common programme / guiding principle had been reached in the

coordination meeting.

Party to the Scheme

516. On 21 June 2020, D37 published on his Facebook his
declaration®®® for participation in the Primary Election. His slogan was
“Reject Colonisers, National Resistance against Tyranny” (¥E4E5H X, X
BiHiEE). In essence, he described Hong Kong as being colonized and

governed by the tyrannical Mainland China. . To say the contents of this

post were radical would be an understatement.

159 TB3/31/1132-1133
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517. On 25 June 2020, D37 published another article on his
Facebook?!®?, stating that he would mutually destroy the legislative system
designed by the colonisers ([F]%H E % &% &t Wk 2 & i) B2 458 4 21 i),
Despite what D37 said about preserving Hong Kong values and culture,
he was in substance not accepting the sovereignty of the Central People’s
Government over Hong Kong. On the other hand, D37 told us in Court
that pressure should be exerted onto the Government to respond to the
Five Demands. He would look at the budgets to see if the Government
had responded by means of appropriations as the only prioritised standard
to review the budgets. He also had never thought of paralysing the
LegCo. His evidence in Court seemed to have gone to a very different
direction from what he stated in his Facebooks. We had no hesitation in

rejecting his evidence in Court.

518. By his conducts and utterances, we were sure by the time of
him submitting the nomination form and taking part in the Primary
Election, D37 was party to the Scheme. On 5 July 2020, D37 published
another post on his Facebook stating that he would continue to run for the
Primary Election. On the same day, D37 together with D7 and D26
explained their reasons for initiating the IWR declaration on YouTube.
D37 told us that all along he was of the view that achieving a majority in
the LegCo was an impossible task yet he decided to continue. Clearly
D37 was all along as hopeful as D1 when D1 stated in the press
conference held on 26 March 2020 that he was optimistic and confident

about the project.1®2

161 TB8/A61/1385-1388
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Intention to Subvert

5109. On 7 July 2020, D37 published another post on his Facebook
together with a clip of his speech in one forum where he affirmed his
determination in resorting to violence inside the LegCo and exhausting all
means to paralyse the LegCo!®. We again rejected D37’s assertion in
Court that the violence he mentioned was confined to self-defence only.
Being a member of the localist resistance group, we had no doubt D37’s
purpose in going into the LegCo was to resist and fight by whatever
means against the establishment, be it the Government or the pro
establishment camp. We found D37’s intention in taking part in the
Primary Election was clear, namely his first step in bringing down the

then existing Government and political structure.

520. D37 ranked 5th and won the Primary Election for the New
Territories East. On 15 July 2020, D37 together with other successful
candidates held a localist resistance camp press conference. In his
presence, D44 stated expressly that those who were present at the press
conference would refuse to pass the budgets. We heard no objection
being raised by any participants present at the conference. Again we
rejected what D37 said about he was in fact disagreeing with what D44
said. We had no doubt that D37’s objective in participating in the
Primary Election was the same as D1, namely to undermine, destroy or
overthrow the existing political system and structure established under
the Basic Law and the policy of “One Country, Two SystemsS” not to say

in addition to seriously interfering in, disrupting or undermining the

163 TB8/A64/1430-1432
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performance of duties and functions of the Government. We had no
doubt that D37 had every intention to subvert the Government of HKSAR.

521. With a clear objective of the Project 35+ and his intention to
subvert, D37 submitted his nomination form for the 2020 LegCo election
on 22 July 2020. We had no doubt that D37 was guilty of the offence.

D38 Lam Cheuk-ting

522. D38 did not testify in Court. Nor did he call any witness.
D38 had a clear record up to 7 January 2021. As such he had less

propensity in committing crime.

Knowledge of the Scheme

523. It was not disputed that D38 did not attend any of the
coordination meetings for New Territories East. A representative,
Mr Chong Wing-fai, attended on D38’s behalf. In the second
coordination meeting, when the heated exchange took place concerning
the choice of words, Mr Chong Wing-fai stated that the Central
Committee of the Democratic Party did not authorize him to deal with
that issue. Given the fact that there was a heated debate and the
non-commitment of the Democratic Party at the time, we had no doubt
that issue would be brought to the attention of the Central Committee of

the party and also to D38 in person.

524. Further as noted above, we were of the decision that after
each coordination meeting, participants of the meeting received a copy of

the documents “35+ New Territories East.docx” (35+ 3T 5 .docx) and

“35+ New Territories East final.docx” (35+3#7 % final.docx) through



- 205 -

WhatsApp. As to whom, whether it was Mr Chong Wing-fai or D38 that
D1 sent the file, there was no evidence. However we were of the view
that if the file was sent to Mr Chong Wing-fai, there was no reason for
Mr Chong Wing-fai not to pass that to D38. What we knew was that by
24 June 2020, when D1 created the WhatsApp group, he had already had
D38’s telephone number. Further we also noted that PW1 was also once
a member of the Democratic Party. We had no doubt that if PW1 had the
telephone number of D38, being one of the organisers, PW1 would have
passed the telephone number to D1. We were also of the decision that
D38 had been made aware of the issue and the objective of Project 35+
sometimes in April or May 2020. In our judgment, D38 was fully aware
that there was at the material time an agreement to obtain a majority in
the LegCo and that he had full knowledge of the Scheme.

525. D38 did not publish any article on social media. Nor did he
sign for the IWR declaration. What we knew was that he participated in
the election forum for New Territories East on 26 June 2020. Found from
D38’s residence on the day of his arrest was a set of Primary Election

Debate Notes (¥]i# Debate Notes)*64,

526. The Debate Notes mentioned the aim of the Primary
Election was to achieve a majority of 35+. In addition, a number of

matters / issues were mentioned in the notes.

164 TB10/163/5215-5217
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527. Amongst all the matters, it mentioned about asking Stand
News Sister how to pursue police brutality in the LegCo. That of course
was one of the Five Demands. It mentioned how to respond to
Chow Ka-shing D37’s accusation regarding the Democratic Party in
splitting the votes. We noted Stand News Sister referred to Ho Kwai-lam
(D33). So both D33 and D37’s names had been found on these notes.

These notes were referring clearly to New Territories East.

528. Then it followed by comments made by “Martin” regarding
his disapproval of mutual destruction. We took judicial notice that
“Martin” referred to Martin Lee, ex-Chairman of the Democratic Party.
So D38 was aware of not only the concept of mutual destruction but also
the fact that Martin Lee’s disapproval of it was incorrect. From the
passage, it seemed that both D38 and the then Chairman of Democratic

Party Wu Chi-wai felt that the regime needed to pay a price.

5209. The Debate Notes went on to mention whether one would
veto the budgets. The passages stated that Wu Chi-wai had repeatedly
said that the Democratic Party would actively use the power and that D38

had never voted for the budgets in the past four years.

530. The Debate Notes continued to mention about not signing
the IWR declaration. The passage stated that that was due to the respect
for and reasons put forward by D1. Had there been one declaration from
D1, they would sign for that. Without any prior knowledge of the
contents of the coordination agreement or being fully informed by
Mr Chong, the Debate Notes would not contain all these details regarding
the vetoing of the budgets. Given the fact that the Debate Notes were

prepared at the time when the budgets had not come in sight, we drew the
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irresistible inference that D38 intended to vote against the budgets

irrespective of their merits and contents.

531. It was argued by the defence that there was no evidence
pointing to the fact that D38 was the author of the notes or that he had

approved of the contents. We disagreed.

532. First of all, the Debate Notes was found in D38’s residence.
Secondly at the beginning of the election forum, D38 followed the Debate
Notes and stated that the enemy was the Chinese Communist Party®°.
When D38 was asked about the Democratic Party’s stance on abstention
regarding the appointment of judges, he followed the answer in the
Debate Notes'®®. Further D38 did ask in the election forum “Stand News
Sister” (D33) how to pursue police brutality in the LegCo®’. D38 also
followed the Debate Notes and asked at the end of the election forum
people to treasure the chance to vote®®. All of these above were

mentioned in the Debate Notes.

533. In our view, the Debate Notes was prepared for D38’s
attendance at the election forum. Whether he was the author of the notes,
it mattered little as we found the contents represented his belief,
knowledge and stance. If D38 was not the author, he had adopted the

contents with little reservation.
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Party to the Scheme

534. In summary, D38 was fully aware of the objective of Project
35+. He was aware of and agreed to the Democratic Party’s stance on
vetoing the budgets. He was also fully aware of the contents of the IWR
declaration. As stated in the Debate Notes, had that declaration come
from D1, he would sign for it. As such he would have had no problem in
vetoing the budgets. By his conducts and utterances and by the time of
him submitting the nomination form and taking part in the Primary

Election, D38 was a party to the Scheme.

535. D38 won in the Primary Election. With a clear knowledge
of the objective of Project 35+, D38 submitted his nomination form for
the 2020 LegCo Election on 27 July 2020. Attached to his nomination
form was his Primary Election leaflet'®®. In the leaflet, D38 mentioned
that in order to force the Government to respond to the Five Demands, the

pro-democracy camp would hold a Primary Election.

Intention to Subvert

536. In one press conference held on 14 July 2020 after the
Primary Election result was known where both D17 and D38 were
present, D23 Wu Chi-wali, the Chairman of the Democratic Party stated
clearly that the purpose of obtaining a majority was to force the
Government to respond to the Five Demands. This further supported the
fact that D38 continued to participate in the Scheme after the

promulgation of the NSL.

169 TB9/B63/5568-5569
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537. When the Debate Notes mentioned about “mutual
destruction”, both D38 and the Chairman of the Democratic Party were of
the view that the regime had to pay a price. Further, given D38’s
experience as a LegCo member, we were sure that he knew the serious
adverse consequence by vetoing the budgets persistently by the majority
on the performance of duties and functions of the Government. It was
stated in the Debate Notes that D38 had never approved any budgets for
the past four years, whatever reasons he put forwards in the past was not
the focus of the present trial. We had no doubt that D38 would
indiscriminately veto the next budget irrespective of its contents and
merits for the reasons we stated above. In our view, D38 had the
intention to seriously interfering in, disrupting or undermining the
performance of duties and functions of the Government with a view to
subverting the State power. In view of all the matters stated above, D38

was guilty of the offence.

D41 Leung Kwok-hung

538. D41 did not testify in Court. Nor did he call any witness. It
was not disputed that D41 did not attend any coordination meeting for
New Territories East. = We accepted evidence from PW1 that
Chan Po-ying, the Vice General Secretary of the LSD attended on his
behalf. We noted the LSD’s stance in that meeting.

Knowledge of the Scheme

539. Even before the second coordination meeting on the
5 May 2020, Wong Ho-ming, Chairman of the LSD telephoned PW1 and
asked PW1 not to promise anyone about vetoing the budgets. In the

meeting, the topic on vetoing the budgets and the choice of words were
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raised by D37. Chan Po-ying disagreed with the stance of D37. At the
end, D1 suggested the use of “actively use” so that it was one step
forward, a somewhat compromise. As the topic was hotly debated, we
had no doubt that the issue of vetoing the budgets had been brought to the
attention of D41 and other senior officers of the LSD for their

consideration.

540. Further, as stated above, we were of the decision that after
each coordination meeting, participants of the coordination meetings
received a copy of the document “35+ New Territories East.docx” (35+3#7
5.docx) and “35+ New Territories East final.docx” (35+ #1 % final.docx)
through the WhatsApp. Judging from the creation of the WhatsApp
group on 24 June 2020, D1 and D41 by then had already had each other’s

contact.1’?

541. According to PW3, he received a copy of the “35+ New
Territories East.docx” forwarded by D39 Fan Gary Kwok-wai (one of the
participants of New Territories East) through the WhatsApp group of Neo
Democrats. This further supported D1 had sent out the file to all

participants.

542. The initial stance of the LSD changed. This could be seen
from an article dated 24 May 2020 published by the LSD in June:
“Striving for a Total Veto, Continuing to Resist Tyranny — Resolution of

the League of Social Democrats in Response to the Current Changes in
the Political Situation in Hong Kong” (3% 41 VM 5 48 ANl b &
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B — ke R 3 AR B R A IO T BRSO In the
article, LSD stated that in light of the advocacy for obtaining over half of
the seats in the LegCo in order to obtain the “full vetoing power” to
counteract the tyranny, the LSD had to size up the situation, review its
past position, make new strategies, clarify future orientation and stand
along with all HongKongers to fight against the Chinese Communist
tyranny. In our judgment, D41 was fully aware that there was at the
material time an agreement to obtain a majority in the LegCo, hence the

vetoing power and that he had the full knowledge of the Scheme.

543. Photographs of D41 and D12 Sham Tsz-kit appeared in the
article as both were running for the Primary Election on behalf of the
LSD. The same article was reposted onto D41°s Facebook. In the article,
the LSD stressed whether it was “35+ or “35-", the pro-democracy camp
should veto the budgets in order to get a response from the Government
for the Five Demands. Judging from the response and all the matters
stated above, we were sure that D41 had received a copy of the
coordination agreement. We also had no doubt that D41 had been fully

aware of the objective of the project.

Party to the Scheme

544, With a clear knowledge and objective of Project 35+, D41
participated in the Primary Election. He submitted his nomination form
together with a copy of his election platform “Five Demands Not One

Less. Stand Together Against the Evil Law” (T KiF=K St— A0 #ht
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Tyl I E4T)Y?. D41 mentioned in the election platform that he
decided to participate in the Primary Election to persevere with “Five
Demands Not One Less” and to strive for universal suffrage. Further,
D41 mentioned that the NPCSC imposed the evil NSL for political
persecution etc. It was directed at the LegCo election this September for
screening (out) candidates purportedly endangering national security,
cracking down on the “35+” movement that would take more then half of
the seats in the LegCo (and) preventing the people from having full veto
power in the LegCo. D41 stated in the leaflet the importance of 35+ and
the vetoing power. D41 also mentioned about the three fold resistance
strategy adopted by the LSD for striving for the Five Demands and
universal suffrage. By his conducts and utterances and him submitting
the nomination form and taking part in the Primary Election, D41 was

party to the Scheme.

545. In the election forum for New Territories East held on
26 June 2020, D41 stated clearly that he did not sign the IWR declaration
because it simply repeated the objective of Project 35+ and that he had no
problem in vetoing the budgets as he had been doing so in the past. He
further stated that Project 35+ was a big strategy and the importance of
obtaining a full vetoing power”. As a former LegCo member and a
veteran politician, we were sure that he was fully aware of the dire
consequence of persistent vetoing the budgets by the majority members
of the LegCo. No doubt he would have known that it would cause

serious adverse consequence on the operation of the Government.
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Intention to Subvert

546. D41 might well have a lot of reasons or no reason in vetoing
budgets in the past, that however was not the focus of this case. We were
concerned with the situation in 2020. We had no doubt that by
participating in the project, D41 intended to indiscriminately vetoing the
budgets with the intentions to seriously interfering in, disrupting,
undermining the performances of duties and functions of the Government;

hence an intention to subvert the State power.

547. D41 continued to publish various posts on his Facebook
before the Primary Election. He again emphasised the use of the full

vetoing power after obtaining a majority in the LegCo.

548. D41 ran and lost in the Primary Election. The LSD
published a declaration which was reposted by D41 onto his Facebook.
In particular, D41 reiterated his continued support for Project 35+ and
would be abiding by the result of the Primary Election and would not
participate in the 2020 LegCo election”™. Judging from all the evidence
presented including articles and Facebooks published and utterances
made by D41, we had no doubt that D41 had the necessary intention to
seriously interfering in, disrupting or undermining the performance of the
duties and functions of the Government and with a view to subverting the
State power. In view of all the matters stated above, D41 was guilty of

the offence.
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D43 Or Yiu-lam Ricky

549. D43 did not testify in Court. He called his election manager
Mr Chan Chin Chun Cyrus (Chan C C) to testify. D43 had a clear record.

As such he had less propensity in committing crime.

Knowledge of the Scheme

550. One WhatsApp message suggested that D1 was aware that
D43 would attend the first coordination meeting of New Territories East.
Further D43 had known PW1 for many years as they were once members
of the Democratic Party. D43 also had the contact of PW1. Due to the
fact that D43 attended the first coordination meeting, D1, if he did not
have D34’s telephone number before, would therefore have it during the
meeting as PW1 described D1 would ask for the telephone number of the
participants. Further, we had no doubt that had DI not had D43’s
telephone number, PW1 as one of the organisers would also pass D43’s

telephone number to D1.

551. After the first coordination meeting of New Territories East,

D1 sent out document with the file name “35+ New Territories East.
docx” (35+#7 #.docx) on 16 April 2020 to all the participants. We did

not see any reason why D1 would not send one to D43. We had no doubt
that D43 had received a copy and would know from the document the use
of the vetoing power. We arrived at such conclusion because we also
took into consideration that D43 subscribed to the IWR declaration soon
after the IWR declaration was posted online by D37. In our judgment,
D43 was fully aware that there was at the material time an agreement to
obtain a majority in the LegCo and that he also had the full knowledge of

the Scheme.
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552. After a careful consideration of Mr Chan C C’s evidence, we
did not find him to be an honest and reliable witness. We found his

evidence to be unreliable and far from any truth.

553. Mr Chan C C told us that as D43 was very busy with his
work, he did not have a habit of closely following political developments.
We did not accept that to be the case. We noted from D43’s election
leaflet that D43 had been active in politics for many years. Further he set
out a lot of issues in the election leaflet that he was interested in. We
found that Mr Chan C C was trying to distant D43 from any political
knowledge or development he had. We were also very skeptical about
the assertion that D43 as a politician only read advertisements or tender

notices published in newspapers for his building management work.

554. In our view, D43 paid close attention to what D1 had said.
In one message dated 10 June 2020 where D43 discussed the IWR
declaration with his election team, he mentioned the fact that D1 had no
longer talked about vetoing the budgets lately. It was further submitted
by the defence that, given D43’s comment, D43 was therefore not a
supporter of vetoing the budgets. We found no substance in this
submission. In our view D43 was well aware of the latest political
developments. The fact that D1 had no longer talked about that issue did
not mean D1 had abandoned that idea. From the evidence, we knew that
in June 2020 promulgation of NSL was imminent. In the article
published by D1 in Facebook on 9 July 2020, shortly before the Primary
Election where D1, in response to Mr Tsang Kwok-wai’s remark, the
then Secretary of Constitutional and Mainland Affairs, continued to
mention his belief that vetoing the budgets could not be regarded as a
violation of the NSL. D1 had not abandoned the Scheme. In fact, after
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the withdrawal of PW1 and PW2 from the Scheme, D1 only told PW1
that he needed a break.

555. As a lot of money ($300,000 to $500,000) was involved in
participating in the Primary Election, D43 would surely pay close
attention to what the organisers said and did. Any changes made by the
organisers, whether those changes were on political directions or logistic
arrangements, might affect D43’s election strategy, financial resources

and his chance of success.

556. According to Mr Chan C C’s evidence, as D43’s election
manager, he did not do any preparation work before the first coordination
meeting. He did not know why D43’s name appeared on D1’s WhatsApp
list. He did not attend any coordination meetings nor did he send any
representative to or make any alternative arrangements for the second
coordination meeting. We found the above evidence of Mr Chan C C to
be inherently improbable. In our judgment, not only did he try to

distance D43 from the project, he wanted to do the same for himself.

557. Mr Chan C C also told us that he did not receive any
documents from the organisers. Given the fact that D1 had D43’s contact
telephone number during, if not earlier than the first coordination meeting,
we simply could not think of any reasons why D1 failed to send any
documents to D43. If Mr Chan C C were to be believed, D43’s election
team received practically no document for participating in such a huge

project. That was in our view illogical and unbelievable.

558. Mr Chan C C further told us that the organisers should be

held responsible for informing them any important matters that took place
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in the meeting. In short, it was everyone’s responsibility in informing
him and D43 of any latest development. This was simply absurd. As
stated above, Mr Chan C C tried to paint a picture of D43’s limited

knowledge regarding the Scheme.

550. Mr Chan C C also told us that on one occasion when D1
telephoned D43 about polling station, he noticed from the telephone
screen the profile picture of D1 and the telephone number began with the
prefix +852, hence D43 did not have D1’s contact stored on his mobile
telephone. Firstly, we did not believe Mr Chan C C would have paid
attention to such minute details, given his failure on the electioneering
work. We doubted he was such a meticulous person. Secondly it might
well be the case that D43 did not have D1’s contact, but that did not
prove the fact that D1 did not have D43’s telephone number. D1 should
have D43’s telephone number, otherwise D1 would not be able to send

the message.

560. As to the IWR declaration, Mr Chan C C told us that except
the “Five Demands Not One Less” which was a consensus reached in the
coordination meeting, the rest was not. His understanding however was
based on newspaper reports. As neither D43 nor Mr Chan C C attended
the second coordination meeting, we failed to see how Mr ChanC C
could state that in Court. Further when he was questioned on that,
Mr Chan C C simply replied that he had nothing to add.

561. In our view, D43 subscribed to the IWR declaration because
it reflected his understanding of the consensuses reached in the

coordination meeting. The endorsement was made after careful



- 218 -

consideration and discussions. Paragraph 3.1 and 3.2 of the IWR

declaration were clear on the undertakings.

562. Mr Chan C C told us that he had not read any of DI’s
articles. He also did not know what had been said by D1 and the
organisers on the press conference held on the 9 June 2020. He also did
not brief D43 on that. We found that to be incredible, too. As D43’s
election manager and person responsible for briefing D43 on political
issues, if what Mr Chan C C said was true then he would have failed his
tasks completely and miserably. As we stated above, not only did he try
to distance D43 from the project, he wanted to distance himself from it

too.

563. D43 published on his Facebook an article dated
17 May 2020 stating that there was no council chamber but resistance
front only.’® D43 mentioned that LegCo was no longer a place for
discussing political affairs. That being the case, the irresistible inference
had to be that he would not examine any budgets, government policies
when the occasion arose. D43 also mentioned in that article that after
getting 35+ seats in the LegCo, the pro-democracy camp would get the
“governing power”. D43 also stated that he would unite the resistance
force and support the resistance camp to fight against enemies. He would
surely participate in the coordination of resistance camp. In essence D43
regarded the then existing political system as a rotten system. It therefore
came with no surprise that he agreed to affix his signature on the IWR

declaration.

176 TB8/ A89/1788
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564. In D43’s Facebook on 11 June 2020, D43 informed his
voters of his stance on resisting steadfastly. 1’ In another Facebook
article on 20 June 2020, D43 stated that despite the fact that he might go
to prison, he would never retreat.!’® We had no doubt that he participated
in the Scheme with the intention to seriously interfering in, disrupting or

undermining the performance of duties and functions of the Government.

Party to the Scheme

565. With a clear knowledge of Project 35+, D43 participated in
the Primary Election. Attached to his nomination form was his election
platform!’® in which D43 stated that Hong Kong people could no longer
confront a totalitarian country just with a passive attitude but had to take
the initiative to attack. By submitting his nomination form and taking
part in the Primary Election, D43 was a party to the Scheme. It was
submitted by the defence that as his political platform set out items that
required financing from the budgets, hence D43 would not

indiscriminately veto the budgets. We disagreed.

566. D43 set out first his views on the then existing Hong Kong
political landscape in the election leaflet. He was of the view that the real
Hong Kong was no longer in existence. He mentioned the suppression by
the tyranny had intensified and that tyranny and high pressure colonial
rule in disgrace would surely make HongKongers fight more fiercely. In
our judgment, his view on “colonial rule” was similar to D37’s. D43

listed out a number of political agenda in his election leaflet without

177 TB8/A90/1796-1797
178 TB8/A91/1805
179 TB7/B67/1198
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giving any further details and / or elaborations on these agenda / items.
In our view, it was difficult to say whether those items were his past work
records or items that he wished to pursue after being elected. Even
assuming it was the latter case, those items could also be pursued after the

then existing political system and structure being replaced.

567. In another promotional leaflet, D43 stated that the LegCo
was an important resistance battlefront and Hongkongers needed LegCo
members who dared to resist’®. One could clearly see the intention of
D43 in running both for the Primary Election and the upcoming LegCo

election.

568. It was submitted by the defence that by running together
with another candidate Mr Lau Hoi-man who was not a supporter of
mutual destruction, D43 did not have the intention to subvert.!8 We
again disagreed. Nowhere in the election leaflet did D43 say he was not a
supporter of mutual destruction. Further, Mr Lau Hoi-man stated in one
interview with Stand News that he was of the view that judging from the
development of the political situation in Hong Kong, mutual destruction
was an inevitable outcome. Mr Lau Hoi-man further stated that although
he was not in the mutual destruction camp, he was a democrat with the

will to fight and take solid actions.

Intention to Subvert

5609. We were sure that D43 as an experienced district councilor,

knew the dire consequence of persistent vetoing of the budgets by the

180 D43/7A
181 D43/8
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majority would have caused serious adverse consequences on the
performance of duties and functions of the Government. Having
reviewed all the evidence, we were of the conclusion that D43 had every
intention to seriously interfering in, disrupting or undermining the
performance of duties and functions of the Government and with a view
to subverting the State power, despite the original objectives of the

Community Alliance as stated in its Articles of Association.

570. D43 continued to promote Project 35+ despite his loss in the
Primary Election. He urged voters to continue their support for the
candidates who had won the Primary Election so that they could stage
resistance in the LegCo battlefront. In our judgment as he urged others to
continue to support the Scheme, he had every intention to subvert the
Government despite his loss in the Primary Election. Against all the

matters stated above, we found D43 guilty of the offence.

District Council (Second)

D46 Lee Yue-shun

571. Mr Kwan (and with him, Ms Chan) raised the following on
behalf of D46:

(1) D46 was not a party to the agreement hatched by the
organisers D1, PW1 and PW2;

(2) even if he was a party to that agreement, he withdrew from

that agreement before the NSL came into effect; and

(3) in any event, there was no “unlawful means” for the purpose

of NSL 22(3).
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Consideration of the evidence

572. D46 has a clear record. In assessing the evidence, we give
ourselves the “good character direction” on both the propensity and

credibility limbs in his favour.

When did D46 become involved in the Primary Election?

573. Having heard and observed D46 giving evidence and having
considered the documents he produced, we accept that he had not taken
part in and did not know anything about the preparation meeting held
prior to the Civic Party press conference on 25 March 2020. We accept
that he had not been told beforehand the details of that conference except
that it was to encouraged people to register as voters. We accept that up
to late May 2020 D46 had no intention to run in the Primary Election and
had not participated in any of the coordination meetings organised by D1
and PW1. We also accept that D46 only began to show an interest in
running after the Civic Party had started the “conscription” in early
June 2020. However, his application was not successful on that occasion.
Lastly, we accept that D46 only became involved in the Primary Election
after his release on police bail on 13 June 2020 and upon being called by
Bill Lay.

S74. As D46’s version of the events leading to his candidacy for
the Civic Party in District Council (Second) constituency is supported by
his documents, in our assessment PW1’s evidence that D1 had attended
the coordination meeting of District Council (Second) held on
13 May 2020 is not reliable. As the evidence shows that the Co-
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ordination Agreement for District Council (Second) was broadcasted by
D1 on the same day!®? and D46 was not yet a candidate at that time, we
are not satisfied that an inference could be drawn against D46 that he had
received the said Coordination Agreement, not to say that there is no

evidence that he was on that broadcast list.

575. For similar reasons, we also accept that D46 had nothing to
do with the endorsement of the IWR declaration by the Civic Party on

11 June 2020 and he knew nothing about it at the time.

Was he aware of the Civic Party’s stance on vetoing

576. Nevertheless, we are satisfied to the requisite standard that
by the end of March 2020, D46 must have been aware of the
Civic Party’s stance and D35’s solemn promise about the Five Demands

and vetoing. This is based on the following:

(1) D46’s attendance of March 25 press conference. As
discussed in the case of D8, we do not accept D46’s
evidence that the Civic Party did not have a unified stance
that it would strive for the Five Demands by vetoing all

government bills and the budgets;

(2) D46 reposting on 25 March 2020 in his Facebook!®® the
Civic Party’s post titled: « [GE&i#@ KHIBUF ] ke
& 2 ) B2 5t 2 ([Achieving majority in the LegCo to

counteract the government] The Vision of achieving majority

182 [TB3/85A/1911/399]; CT [TB3/85B/2114/399]
18 [TB8/97A/1868]; CT [TB8/97B/1872]
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in the LegCo). The post was a summary of what was said by

the speakers at the press conference; and

(3) D46’s admission of his presence at “the third Core Group
Meeting of Psychological Warfare Office for Legislative
Council Elections” on 30 March 2020. That said, we bear in
mind D46’s evidence of his limited participation at that
meeting and that he had not received the minutes of that
meeting. We find that this part of his evidence is consistent
with our finding that he was yet to be considered as a
candidate for the Civic Party at that stage. We believe that
D46 was asked to be present at the meeting because of his

expected assistance in voter registration.

Did D46 agree to the IWR declaration?

S5T77. Our overall evaluation of D46’s testimony is that we do not
accept his evidence as to whether the prominent and leader figures of the
Civic Party had a unified stance on “vetoing” and we find that he would
be aware of that stance. Apart from the above, we find that his evidence
generally has a ring of truth and is supported by the documents he
adduced.

578. Bearing in mind that the burden of proof is on the

prosecution, we accept that:

(i) D46 was not privy to the Civic Party’s internal discussion on
the IWR declaration; and
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(i) D46 did not become a candidate of the Civic Party in the
Primary Election until sometime after his release on police
bail on 13 June 2020.

The prosecution argued that because D46 said he was aware of the
endorsement by the Civic Party of the IWR declaration, he as a
representative of the CivicParty must have agreed to the
IWR declaration. With respect, we do not find this argument convincing.
To the contrary, we find that the prosecution has failed to prove that D46
was included or intended to be included as an endorsee of that online

declaration. That leads us to the following issue.

Did D46 agree to carry out the Scheme?

579. Despite our aforesaid finding, did D46 nevertheless agree to

abide by the “solemn promise” made by D35 and/or subscribe to the

IWR declaration?

580. The prosecution case against D46 is based on the following:

(1) D46 submitting his nomination form® for the Primary
Election on 19 June 2020;

(2) the “Declaration of Candidacy” in D46’s Facebook
announcing that he would represent the Civic Party in the

Primary Election;

(3) the reliance of D46 on the party’s financial and other support

in the Primary Election, so that he was unlikely to deviate

18 [TB7/B77A/1358]; CT [TB7/B77B/1372]
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from the party’s stance adopted by leaders and prominent

figures of the party like D35 and D20;

what the other Civic Party candidates said on in D46’s
presence (including the rally held on 19 June 2020) and in

their Facebook posts;

the fact that the election platforms of candidates of the
Civic Party were all similar and they contained pledges like
“Strive for majority in the LegCo with 35+ seats, and use our
veto power to press the HKSAR Government to commit on

the Five Demands”; and

D46’s possession of the debate notes!®, the draft “Line to
Take” 18 and election manifesto " showing that D46

supported the Civic Party’s stance; and

after he had lost in the Primary Election, he announced that

he would not run for the LegCo election?88,

On the other hand, account should also be taken of the

following which is in D46’s favour:

As to (1) above, although D46 signed on his nomination
form with the confirmation that he “agree and support the
consensus of the coordination meeting led by
Benny Tai Yiu-ting and Au Nok-hin, including “Democrats

35+ Civil Voting Project” and its goals™, as we have said, we

185

186

187
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accepted that he had not attended the only coordination

meeting of District Council (Second) on 13 May 2020;

As to (2) and (3), we bear in mind that D46 had on 25 March
2020 reposted the party’s post titled « [FE &Y S HillE
i Y Sk i FE S in his Facebook. But that was at a

time when he was not a candidate of the Civic Party.

As to (4), in our assessment there is not sufficient evidence
to show that he knew beforehand what the other
representatives of the Civic Party were going to say at the
pep rally held on 19 June 2020. Unlike D8, D46 did not say
anything on that occasion about the vetoing power of the

majority.

The prosecution places some importance on what D8 wrote
in his Facebook on 23 June 2020 where D8 said that he and
other members of the Civic Party would use various means,
including vetoing the budgets and compelling the Chief
Executive to resign in order to achieve the Five Demands?®®,
In this connection, the prosecution refers to the fact that D46
was a follower of D8’s Facebook page!®. The inference that
the prosecution would like us to drawn is that D46 agreed
with what D8 said in his Facebook. However, we do not
consider that the inference as a strong one, for a person can

be a follower of another person’s Facebook for a variety of

189
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reasons. More pertinent is what D46 wrote in his own

Facebook:

“4 Hp{E A Alan Leong Kah-Kit Z% 5% {4 B [7] 45
BES - Tat Cheng MREI BTN,  REEMeRELL
FIE [ 5% B 26 Patrick Leung [R] 1 IS &
BB ESE Derek Ngai — 75 Bk, 14515 R A
M2 IR EIRYIE, R ERENHE!

MR 2 BRI RN, A e EAENEL,
PLFRE ! PE R~ RESR O E L —
L, BEFEBNILERT. WBMER 7 4 11-12
I BE B 3 IR A0 38 A B LB R K1

[“Today, "Ah Shun" held a street booth in Tai Koo
together with Alan Leong Kah-Kit LEONG Kah-kit
Alan and CHENG Tat-hung- Tat Cheng. LEUNG
Siu-sun Patrick Patrick Leung, district councilor of
Kornhill (Garden), Eastern District and NGAI Chi-
ho Derek Derek Ngai, district councilor of Kornhill,
Eastern District were also invited to show support.
(We) call for the voters to actively participate in the
democrats Primary Election, taking every chance to
express (your) position!

As the evil National Security Law is about to come
into effect, Hongkongers must evolve continually,
fight to the end! Ah Shun and all comrades of the
Civic Party will continue to go ahead alongside
Hongkongers with one mind. Hope to see you all in
the coming democrats Primary Election on 11-12
July!”]

Notwithstanding that D8 and D46 attended the same event
on that day, we note that D46 said not a word in his own

Facebook about “vetoing” or Five Demands.

As to (5), it is obvious that D46’s political platform was

based on a template used by all the candidates of the
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Civic Party. We note also that D46 was a late comer to the
Civic Party’s campaign in the Primary Election. As such, we
have reservation whether D46 would have much choice but

to adopt the template used by the others;

As regards the promotion video of the Civic Party shot on
20 June 2020, having observed D46 in the witness box we
accept that he was late for the video shooting and when he
arrived D35 had already completed his part of the recording.
We also accept that D46 focused on his part of the script and

did not pay attention to those parts relating to others;

As regards (6), the evidence before us is that the briefing
notes were prepared by someone else for him. We readily
accept that D46’s possession of the briefing notes, the
Line To Take and the election manifesto (the old version of
the election pamphlet which was based on the Civic Party’s
template) is evidence that he was aware of the party’s stance
on “vetoing” and that he, as Civic Party’s representative,
supported that stance. Yet, we accepted D46’s evidence that
after he had looked at the NSL, he immediately informed his
team members to stop distributing the old version of the
pamphlet and to design a new version ! which did not

mention the Five Demands.

Concerning the election forum of District Council (Second)
held on 4 July 2020, we note that D46 did not mention

191
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anything about using the majority’s vetoing power to force

the Government to accede to the Five Demands.

As regards (7), we do not consider that this is a matter of
weight. Given D46’s junior position in the Civic Party, he
would have no choice but to quit the official LegCo election

if he was unable to obtain party’s support.

At this juncture, it is pertinent to note that whilst both D8

and D46 represented the Civic Party in the Primary Election, the

respective weight of the evidence against them is significantly different:

D8 had been an Executive Committee member of the
Civic Party for some years. On the other hand, D46 was

new to the party and at the lowest rung of the party ladder;

whilst D8 was a “candidate hopeful” of the Civic Party for
the LegCo election 2020 from the very beginning, D46 was
only “conscripted” at a late stage. Although D8 said that
D46 had been considered as his “No. 2”, that arrangement

had never been actualised:;

whilst D8 represented Civic Party in the coordination
meetings organised by D1 and PW1, D46 did not.
Therefore, that D46 had to rely on other people to tell what,
If any, had been discussed or agreed at the coordination

meeting;

it is our finding that D8 agreed to follow the Civic Party
stance on the IWR declaration and the “solemn promise”.
As regards to D46, it is our finding that he was not yet a

candidate when the CivicParty endorsed the
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IWR declaration. In view of the timing and the protracted
history of how D46 eventually became a Civic Party
candidate, we cannot be sure if D46 had agreed to the

Civic Party endorsing the IWR declaration on his behalf; and

o D8 had on various occasions personally expressed his
support for the use of the vetoing power to force the

Government to accede to the Five Demands. D46 did not.

Conclusion

583. At the end of the day, having considered all the evidence
relevant to D46, we cannot be sure that D46 was a party to the Scheme.
Similarly, we cannot be sure that he had the intention to subvert the State

power during the material period of time.

584. Therefore, we find D46 not guilty of the charge.

Health Services

D47 Yu Wai-ming Winnie

585. Mr Shek raises the following factual issues:

(1) D47 was not a party to the conspiracy;
(2) shedid not intend to veto the Budget indiscriminately; and

(3) she did not have the intention to subvert the State power.
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Consideration of the evidence

586. D47 has a clear record. In assessing the evidence, we give
ourselves the “good character direction” on both the propensity and

credibility limbs in her favour.

Knowledge of and Party to the Scheme

587. There is abundant evidence that D47 knew and agreed to the

Scheme, including:

. D47’s endorsement of the IWR declaration and her evidence

that she agreed with the two points it contained; and

o what was written on the poster which she attached to her

nomination form submitted to Power for Democracy.

588. There is also no doubt that her purpose of joining the
“Project 35+” was to help bringing about a sea change in the political
system. In order to that, it was her view that the present one had to be

demolished, i.e., “fif{ 5> (literally “breaking the current situation™). This

IS evident by:

(1) what she said in “B_FIE#PKIE” (“On the journey to
mutual destruction”) published on 31 March 2020
“ERRY SR, WAZEEHIE BRI Gh, H A

FEAERI AR ABAE T A . SR E R
BCEE SR LF IR, [RIRR I T A b f) 2 2D i i

=}
X

[ayay

(&
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IR A BE A B AR — OB &4 IR IS8 SR ] 4835 ok
B,

[“To break the situation, (one) must start with the
system reform or even turn over the system and start
all over again, sparing no effort. The LegCo election
this year may be a good time to do something new
and watch totalitarianism creep in. It may also be
the last chance for this LegCo election to promote
the  Anti-Extradition Law Amendment Bill
Movement...”];

(2) she reiterated similar ideas in her street interview on 10
August 20201%:

P DL SR AT R RS, AREE A L R
—EFB, FEARIMEEE H 8. BRI AR A AR R SR
750, MR RS, DR . R
R TSRV BUR ZH IR B AT-TRAT ], Se gkl
Bl hoh g e R B 2 T EAMEVE B, (ER T EAMEE S
FR AR EEAT H o KA, o 14T IR A\ Rk R A 2R
A LAY W AR A, T AR AT — AR e R 52 3 e {6 R
1o FURM GBS e 26— 20 WL, #ROR AR FAR 1L 15 m] LR
BIEE W, NALTIREARIEIEERE, HAE
B =+ TAr IR — — LR SR EIRA B L5,
SRAR R T LA S8 2 AR WD BRI,

[“...Therefore, if we are really making changes, say, the
(idea) of "burning together™ is actually a means (to an end)
but not the goal. We want to break (free) from the past,
break the (current) situation and create something new. ...
The protesters all felt that it was the government who made
us (sic) realise that being peaceful doesn’t work. And
therefore, things have evolved into, like, seeing, turned into,
er, more activities on the streets. But we have to make huge
sacrifice for the movements on the streets. By going back
into the council, we hope that prevent some of these
sacrifices and have the group of representatives bear the
pressure instead. It can be called the first step, but not like
the real, proper first step. This is because, actually, you

193 [TB8/A118B/2350-1]; CT [TB8/A118C/2361-2362)
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have to rally, through the election, really elect the thirty five
called demo - - democrats sharing the same belief into the
council. By then, (we) can really make the following steps
happen.”]

Apart from the above, similar to the case of other candidates, there was
also the declaration at Part I, Clause 2 of her nomination form!®* dated
19 June 2020 and the Election Deposit Receipt!®®.

Intention to Subvert

5809. Again, there can be no doubt that D47 had the intention to
subvert the “State power” in the sense that she intended to bring about a
serious interference and disruption of the Government’s function in order
to bring about a new political system. This, we find, was what she meant

by “H{ Ji)> (translated as break the situation). Apart from what she said in

her interview by Epochtimes and her interview 10 August 2020

mentioned above, there is also the following:

. in an article titled & 10 B BF AL 2= ¥ &= &> (“New
Implications of Mutual Destruction in the Age of Modern
Reform™)'% dated 11 April 2020, she wrote:

“FUH ISR e EE, Bk E 2 A E1E,
LA 2 /b 35 J AT B, MR TR E NG & 1Y
5 RAE AT SR A BUMF R H a5, R
RIAIR S DA, R E EATREBOLk e, Jid
BEHUEH.

“For the Legislative Council Election in September,

we have decided to be comprehensively
uncooperative. By means of gaining at least 35 seats,

19 [TB7/B83A/1431]; CT [TB7/B83B/1443]
19 [TB7/B83A/1440]; CT [TB7/B83B/1452]
19  [TBB/AL06A/1981]; CT [TBS/A106B/2002-3]
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we will veto all motions from the government from
day one of joining the Legislative Council, so as to
trigger Article 50 of the Basic Law, making the
Chief Executive dissolve the Legislative Council,
thereby creating a constitutional crisis.”

. in an interview by In-media published on 22 April 2020,

D47 was reported to have said:

g B ARA 5 ik 25 HERH T S e {8 O L DR A
WU, SERT P 3] s, >

[“(We) must overthrow this regime, this government
by all kinds of means or there won’t be any
change.”]

In cross-examination, D47 did not deny that she had said the

above. She only said that report was “not detail enough”.

Based on D47’s aforesaid clear and public statements made on various
occasions and in her election materials, we refuse to accept her evidence
that she would be prepared to negotiate with the Government or to make
compromise. To the contrary, we have no doubt that D47 had the
intention to subvert the State power in the sense that she intended to act
with others to exercise the vetoing power to cause a serious interference
in, disruption or undermining of the Government’s function, should the

Government refused to accede her political demands.

590. D47’s case is that she did not think what she intended to do
was “unlawful”. However, we do not accept that she honesty believed at
the time that it was lawful for her and others to deliberately cause a

“constitutional crisis” by an indiscriminately vetoing of the budgets. In

197 [TBS/A107A/2017]; CT [TB8/A107B/2036]
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any event, even if she did so believe, as we have already discussed, this

does not afford her a defence to the charge.

Conduct and intention after the NSL?

591. As to this issue, there were the following statements of hers

which were made after 1 July 2020:

. In a report of D47’s rally held on 8 July 2020%%, the reporter

noted:

“REWEERER, REL [Ty, &
M FREWANRE. (BERBEZE) T, 3F
[BEXD | i N B DQ.o i i J2 ¥ 7
%, REHEE R R A AT AR ] 2
SEBUTER, HibAE [HRES] o [
B, ANER T EEMEEY R R (Y] .
[PiF ] FES, B8 ThoEE] , AMEE
W HURKES.

[“In the statement issued by YU Waiming, she
stated that the legislature is a “battlefield of
protests” and (she) will bring the will to resist into
the legislature. Under the National Security Law for
Hong Kong, candidates who support ‘“mutual
destruction” might be DQ (disqualified). When
asked about ways to cope with this, YU admitted

that there were no standards regarding the National
Security Law, it was purely determined by the
Government. Nevertheless, she did not want to
“practise self-censorship” nor “to be silenced”. She
would not win the election at the expense of the
values such as “mutual destruction”, “resistance”
and so forth. She hoped that she would “speak her

mind” instead of violating her unfailing beliefs.”]

198 [TB8/A113A/2268]; CT [TB8/A113B/2282]
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Again, in cross-examination she did not deny having said the
above.” Her explanation was that it was her “negotiation

strategy”’.

. on 8 July 2020, in her interview by “#f. fE#E Playful

Media %, there were the following question (A) and answer

(B):

“OA: HH o G B /R 26 e ol i 5% e mit 0 RF iR IS = AR
TR, HUR A AT IR T = L B AR T R R
W, A BRI ] DL RO AR R R = e 2

10B:  HE A RAE AR A OB AR (E (B MR B8 5 75 U9k
e R JEL T LA e, A SRAB AR AT o AR AR TR W ]
[P L, A0 I — AR A A i N 2 B — I 3 A
o MR T A fEAR ] — — A
(R HEMERURT , A 58 At LG () i i RSB A
BIEE, e BARNIE A ANWERR R . B DRI AR
RN AR B ARG, BATIE S AR AT AR R 2 M
EXAEIGIEL P

[“9A: Understood. Well, you know that the public is not
thinking much of our government now. Well, can
you think of any ideas or ways that can help the
government with their low support (rate)?

10B: Actually, if the government really wanted to do
something, | believe they would have done it on
June 9th last year already. If it really wanted to
solve this problem, it should have struck up some
public conversation with the people of Hong Kong
at a much earlier stage. It is exactly because it is - -
has turned into a totalitarian government, it stopped
having conversation with the citizens of Hong Kong
and completely ignored the demands from the
people of Hong Kong. Therefore, even if, say, (we

199

[TB8/A114B/2306-7/9-10]; CT [TB8/A114C/2314-5/9-10]
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have) the Chief Executive changed, | don't think the
current plight can be resolved.”]

. On 13 July 2020, in her Facebook?®, she wrote:

“PLFIRS BT, Fogl T g RO Gk & N 41
TR F— VT B BB ML EAUE . 5w H
RIGH T, REELAHE N R R T ARY) L,
MR T R o BB [ A B B Ao B L
— A, PLRRR! 7

[“(When) the resistance camp runs for the election,
(they) have long determined to use all possible
means, both inside (and) outside the Council, to
cause the tyrant regime to pay high prices for (what
they have done). In the future, no matter how the
future situation may hold, not only that it is my
honor to walk with Hongkongers shoulder to
shoulder always, but it is also (my) original
intention. In the presence of totalitarianism, we
should be united (in our efforts) to share weal and
woe. We will protest relentlessly even with (our) last
breath.”]

592. Having considered the totality of the evidence, we are driven
to the conclusion that D47’s aforesaid were no mere “negotiation
strategy”. To the contrary, we find that D47 had no intention to negotiate
with the Government which she considered was an “tyrant regime”. We
are sure that D47 would do what she said she intended to do, i.e., to act
together with other pro-democrats in LegCo and vote against the budgets
indiscriminately regardless of their merits in order to seriously undermine
the power of the Government, it was also her intention to seriously
undermine the legitimacy of the Government. We are left with no doubt

that D47 did not change her mind after the promulgation of the NSL.

20 [TB8/A117A/2339]; CT [TB8/A117B/2343-4]
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Despite the fact that D47 had not taken part in any of the

coordination meetings, on the basis of the evidence above, we come to

the sure conclusion that:

1)

(2)

3)

(4)

before the promulgation of the NSL, there was already an
existing agreement (with D1 and PW2 as the central figures)

that the Scheme be pursued,;

before the promulgation of the NSL, D47 was already a

knowing party to the Scheme;

after the promulgation of the NSL, she remained as a party

to the Scheme; and

D47 had the intention to subvert the State power, with that
intention she participated in the Primary Election in
pursuance of the Scheme and with the intention to carry it

out.

Therefore, we find D47 guilty of the charge.

D5 Ng Gordon Ching-hang

594,

Mr Shek (and with him, Ms Leung and Mr Li) raises the

following in D5’s defence:

1)
(2)

D5 did not agree to the Scheme and he was not a party to it;

even if he was a party to the Scheme, the Scheme did not

involve any “unlawful means” within the meaning of NSL

22(3); and
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(3) in any event, he did not have any intention to subvert the

State power at the material time.

Consideration of the evidence

595. Having heard counsel, we ruled on 15 June 2023, that the
aforesaid emails and the interview are admissible as “mixed statements”,

the respective weight of its various parts would be assessed.

596. D5 has a clear record. Although D5 did not give evidence,
there is the aforesaid interview which D5 gave to a reporter. Therefore,
In assessing the evidence, we give ourselves the “good character
direction” in D5’s favour as regards both the propensity and credibility

limbs.

Knowledge of the Scheme

597. Even D5 did not attend any of the coordination meetings,
there is undisputed evidence showing that D5 was well aware that the
Coordination Agreements of the five geographical constituencies
contained references to the “use” or “active use” of the power conferred
by the BL, including the power to veto the budgets, to force the
Government to response to the Five Demands. See D5’s Facebook post
on 10 May 2020%%, where he wrote:

“HRRIEES - RIKENFRA TR [JLRAE] , B
RN . T 2 B E e i T R N F S R
ek [ & (B JER ] AR TR, Ui GR
WHORS S . 518 ERIEA R E R 7 AFTIR,
HEMmERR, EARTEIREE L — KR

201 [TB5/24A/2835]; CT [TB5/24B/2837]
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[“The “common programme”, which was rumored to be a
contentious issue for all the candidates, has also reached a
satisfactory result. All the candidates from the five districts,
who participated in the meeting, agreed to sign an
agreement to “[actively] use” the powers granted by the
Basic Law, including vetoing the budget. Each district
changed the wording in response to the candidates’ requests,
but this did not harm the overall situation. This was a
breakthrough on the road of unity among the
pro-democracy camp.”]
Besides, there is also clear statements by D5 in his interview on
17 June 2020 showing that D5 was aware of the IWR declaration which
he referred to as “fE4PE> (“Mutual Destruction Agreement”) and that

he knew that the Democratic Party had not signed it.2% In our view, the
only reasonable inference to be drawn is that D5 was aware of the
contents of the IWR declaration. In the IWR declaration, it was stated
that:

“the Common Program, which was agreed upon at the
Primary Election Coordination Meeting, forms the basis for
cooperation between the candidates. The Program has taken
into account differences in stances, and formed the largest
common ground among the resistance camp spectrum.”

There were also evidence of the WhatsApp messages between D5 and D1
and what D5’s said in his own Facebook (all of which, we will come to in
due course). Based on all the relevant evidence admissible against D5,
we draw the inference, which we find to be irresistible, that he had
knowledge of the Scheme and also that it was the objective of the

Project 35+.

202 Transcript D5-4A (CT D5-4B), Counters 6-8.
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Whether D5 agreed to the Scheme

598.

An issue arises, because of what D5 said in his email

exchanges with “Anthony Yau” and later in the interview, as to whether

he agreed to the Scheme at the material time. Having examined the

evidence and considered submissions of counsel, we come to the decision

that there is not any reasonable doubt that D5 agreed to the Scheme. Our

reasons are as follows:

1)

(2)

Whilst D5 told “Anthony Yau” in the email exchanges that
his priority was to achieve 35+, he did not object to the
latter’s idea of vetoing all government bills. Similarly, in the
interview on 17 June 2020, what D5 said was that if he was
put to choose between the IWR declaration and the Primary
Election, he could only choose the Primary Election.
However, that is not the same as he disagreeing with the
Scheme. It was just that D5 considered that achieving 35+
in the LegCo was the basis for any viable strategies. 2%
Moreover, given that “Anthony Yau” was apparently a
stranger who was previous not known to D5, we find it
unlikely that D5 would tell him everything. On the other
hand, we consider that a greater weight should be attached to
the extensive WhatsApp exchanges between D5 and D1

which we will come to shortly.

It is also noteworthy that on 10 May 2020 when D5 learnt
that a consensus was reached in the coordination meeting of

the five geographical constituencies with the adoption of the

203

Ibid.
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formula of either “use” or “actively use” the powers granted
by the Basic Law, including vetoing the budget, he
considered it to be “good news”.2% Later, in the interview,
concerning the IWR declaration he said, “Well, that
agreement was, a few weeks ago, was, everyone was,
rumour has it that, everyone was willing ... willing to sign?
Well, at the time I was also delighted, ...”.2% The point is
that D5 would not have been “delighted” if he did not agree
with the IWR declaration.

In D5’s computer, the Police extracted an article of

“Lee Bak Lou’’2% where it was written:

“rhiE R B (FATEik) , EEE (The Art of
War) , 7] FLEEEE A & — T2 T,

ERZAEZEN, PP B HAR, s
FC T IR T RS T, R T E SRR
AT, FRAPIAN B 2L [ TEhE |, BAIREA
B S [ RS K | !

RERERLE, Emag®y, BEEMFZ2ANE0H
F, 35+, XA 35+, MIAEEEGEERS,
BEMAIARAAT IR, FE55 8. »

[“The Art of War is a masterpiece of Chinese
military strategists. It can be seen that strategy is an
art in itself.

However, many interested candidates seem to focus
only on the goal of mutual destruction and forget the
art of strategy required in the process. In the face of
the CPC, this powerful enemy, we should not only
be a "Mutual Destruction Activist", but also become
a "Mutual Destruction Artist" !

204

205

206

D5’s Facebook post dated 10 May 2020: [TB5/24A]; CT [TB5/24B]
Transcript D5-4A, Counter 8
[TB5/51A/4052]; CT [TB5/51B/4053-4056]
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Please bear in mind that the primary condition for
mutual destruction with the Council is to have the
majority of seats, 35+. Without 35+, even if you are
lucky enough to enter the Council, what you can do
is, after all, limited and futile.”]

(Emphasis supplied)
The same article was published in the Inmedia on
13 April 2020.27

The above shows that D5 was in agreement with those who
embraced the idea of “mutual destruction”. The difference
between D5 and those he described as "Mutual Destruction

Activist” was just one of priority and tactics.

On 9 May 2020, in the Campaign’s Facebook and Instagram
D5 described the CCP as an unscrupulous antagonist and he

appealed to the voters to resist and fight:

NG, Y E AR O 35+AT IR ?
Hh A e

Pk, Prelin#ess+ & p 3k 3
DRI TSy Hifiig 447 208

[“Some people say, the House Committee ended up

like this What is the use to get 35+? The Chinese

Communist Party will use unscrupulous means

I would say, that’s why we need 35+ more, to force

the Chinese communist Party to interfere, and to

render the pro-democracy camp’s to have a just

cause]

207

208

[TB5/19A/2709-1712]; CT [TB5/19B/2713-2732]
[TB5/2A/403-405]; CT [TB5/2B/1336] and [TB12/1/107]; CT [TB12/1A/446]
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“HIBAR AW 4235+ JRARA R FIEL A B
R BT e

[“The Primary Election aims to secure 35+, and also
to help select council members who are willing to

fight vigorously against the opponent”]

(Emphasis supplied)

(5) 10 May 2020, in the Campaign’s Facebook ?° and
Instagram?'!, D5 called for support of the candidates who

embraced “mutual destruction:

“PrEYILERIEN O R s L FEAE [FBUREY
WHIBE]32E WA VRME AT WEA)I%E AR STHFmR? 7
[“All Primary Election candidates have agreed on

the common guiding principles to seek mutual

destruction with the government. This kind of

Primary Election is what you deserve You will
support it, right?”’]
(Emphasis supplied)

(6) 10 May 2020, in the Campaign’s Facebook %2 and
Instagram?!3, D5 stated that the purpose of the Primary
Election was to “kick out the CCP”

“PLEEE U BE I E TR
[“Sign Primary Election Petition to
Counter Vote Splitting

Kicking out the CCP relies on you™]

209

210

211

212

213

[TB12/1/105]; CT [TB12/1A/444]
[TB5/2A/422]; CT [TB5/2B/1353],
[TB12/1/115]; CT [TB12/1A/454]
[TB5/2A/497]; CT [TB5/2B/1648]
[TB12/1/157]; CT [TB12/1A/535]
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On 17 June 2020, D5 said in the interview?'* that “resistance
in the legislature”, “street protests” and “international
pressure” formed an “iron triangle”. Thus, he considered the
former was on a par with the latter two. Thus, he considered
that the work of the pro-democrats in LegCo was to fight the

Government and the CCP.

On 3 July 2020, D5 put up a full front-page advertisement of
the Campaign. Police discovered a transaction advice in

D5’s residence showing a transfer on 2 July 2020 of

HK$135,000 to Apple Daily?°.

On 9 July 2020, which was after the promulgation of the
NSL, D5 reposted in the Campaign’s Facebook 2! D1’s
article in reply to the query of Mr Tsang Kwok-wali, the
Secretary for Constitutional and Mainland Affairs. In that

article, D1 reiterated that,

“Candidates who participate in the Primary Election
concur with (the intention) to hold the SAR
government accountable for the Legislative Council
through obtaining majority seats in the Legislative
Council and exercising the power conferred on the
Legislative Council by the Basic Law, including
vetoing the Budget.”

The inference was that D5 agreed with what D1 said in that

article.

214

215

216

Transcript D5-4A, Counter 14
[TB5/41/3000-3001]
[TB5/2A/734]; CT [TB/2B/2164]
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599. Having considered all the relevant evidence as a whole, we
find that what D5 said in the Campaign’s Facebook and Instagram cannot
be explained on the basis of mere election rhetoric. Furthermore, we find
that the only reasonable inference to be drawn is that D5 in fact agreed
that the pro-democrats, if elected into the LegCo, were to carry out the
Scheme and to act against the Government and the Communist Party of
China. As regards what D5 said in his emails with “Anthony Yau” and in
his interview which purported to show that he was neutral on issues of
vetoing government bills and the budget, they were exculpatory
statements not having been subject to cross-examination. In view of the
totality of all the evidence as discussed above, we consider that little

weight could be attached to those exculpatory statements.

Party to the Scheme

600. As aforesaid, it would be sufficient for the prosecution to
prove the charge against D5 if D5 agreed with D1 to carry out the
Scheme with the requisite intention. If that could be proved, then it
matters not that D5 was not known to the other defendants or alleged co-

conspirators.

601. In evaluating the evidence, we bear in mind that the
Campaign was DS5’s initiative, that D5 did not take part in the
organisation of the “Project 35+” or any of the coordination meetings and
that he was not a candidate. On the other hand, we take into account the

following:
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From the WhatsApp exchanges of D5 and D1 between 19
January 2020 and 1 August 2020%7, an inference could be
drawn that, apart from frequent communication through
WhatsApp messages, the two of them also had a face to face
meeting and telephone conversations, all of which were

about the Primary Election?8,

On 28 February 2020, D5 thanked D1 for what he did for
Hong Kong and offered to help D1 at the best he could?!,
D5 also expressed the hope that the Primary Election would

be successful?®,

On 5 March 2020, D5 sent to D1 documents which he said
he and his team had prepared with a view to promote the
Primary Election???, D1 replied by saying that D5’s thinking

was close to his??2,

On 6 April 2020, D5 shared with D1 the hyperlink of the
Campaign’s Facebook page®®. D1 shared that hyperlink in

his own Facebook page on the same day??* and informed D5

217

218

219

220

222

223

224

[TB12/2]; CT [TB12/2A]

See eg,

[TB12/2/775-8/4-13]; CT [TB12/2A/821-3/4-13]
[TB12/2/785-6/39-42]; CT [TB12/2A/831-2/39-42]
[TB12/2/794/74]; CT [TB12/2A/845/74]
[TB12/2/798/85]; CT [TB12/2A/849/85]
[TB12/2/802/103]; CT [TB12/2A/853/103]
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[TB12/2/780/22]; CT [TB12/2A/826/22] & [TB12/2/781/27]; CT [TB12/2A/827/27]
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[TB12/2/787/48]; CT [TB12/2A/834/48]
[TB1/47/605]; CT [TB1/47B/607]
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about it??>. D5 said he would keep D1 posted of the progress
of the online petition??. In the Campaign’s Facebook, D5 in
return urged other people to visit D1’s Facebook, to leave
message to encourage D1 and to support the Primary

Election?’,

On 5 May 2020, despite the fact D5 was not an attendee of
the coordination meetings in any of the constituencies, D1
informed D5 about what had been discussed in the
coordination meetings about the number of notes that each

voter could cast in the Primary Election??,

On 15 May 2020, D5 informed D1 that he would want to
issue a public letter to all candidates stating that the
Campaign would appeal to voters not vote for a candidate if
he/she failed to abide by their mutual agreement. On
18 May 2020, D5 sent the drafts to D1 for comments. D1
agreed with the drafts in Chinese and in English??®. At D5’s
request, on 20 May 2020 D1 broadcasted the Chinese
version of the letter to the candidates of the Primary Election

and D5 was informed about it2%,

On 9 June 2020, D1 sent D5 the hyperlink of the
GoGetFunding for the Primary Election and asked D5 to

spread it?®!. D5 agreed. Two days later, D5 told D1 that he

225
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had appealed to the public to support the crowdfunding for

the Primary Election on all of their media platforms2,

(8) In June 2020, D5 offered to look for volunteers to man
polling stations and to procure iPads for use in the Primary
Election?® and he received from D1 information of the

polling stations and observers?4,

(99 On 3 July 2020, which was after the promulgation of the
NSL, D5 informed D1 that he had placed a front page

advertisement2%,

(10) D5 recruited and sent volunteers to man the polling

stations?.

(11) On 12 July 2020, in the Campaign’s Facebook D5 called on
the candidates “to behave themselves and respect the rules of

the Primary Election and the choice of voters”?%.

(12) On 15 July 2020, in the Campaign’s Facebook 28, D5

declared that the Primary Election was successful,

“But the battle to Say No to Primary Dodgers has
just begun”.
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Then, on 20 July 2020, in the Campaign’s Facebook?® D5

said,

“The target seats as the upper limit. Only Kowloon
East insists to declare that the Primary Election
result is not counted. 5 teams will be sent to run
again until the last poll on 2nd September.

Most candidates from the pro-democracy camp are
very united. Hopefully, candidates of Kowloon East
will also consider the overall situation!

For the overall situation, if candidates are reluctant
to stay united, voters have to choose for them.
Respect the Primary Election result, ALL IN the first
three in the primary!

We hope that everyone approves of this principle of
"Within N are the principals. Outside N are the
backups" and spread it out, so as to unite the pro-
democracy camp sooner and deal with the opponent
as one!

Please spread the word

"’

Here, the point is not whether what D5 said about Kowloon
East constituency was true. The point is that D5 wanted the
Primary Election to achieve its goal of obtaining a majority
in LegCo by asking that those who lost in the primary should
honor their promise not to run in the LegCo election.

(13) On 28 July 2020, in response to D1’s dismissal by HKU, D5
wrote in the Campaign’s Facebook?® praising D1 and said
that:

239

240
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“The plans proposed and implemented (by him)
more often than not hit the right nail on the head of
those in power and threaten the legitimacy of their
governance. For this, he has become a thorn in the
flesh for bigwigs.”

D5 also said that,

“ “The Say No to Primary Dodgers” team fully
supports Professor Benny Tai Yiu-ting and strongly
condemns the utterly ugly political interference of
the HKU council.”

602. Based on all of the above and coupled with our previous
finding that D5 had all along been aware of and agreed to the Scheme, we
draw the inference, which we find to be the only reasonable one, he was
not acting independently. We have no doubt that before 1 July 2020, D5
and D1 had already agreed that the Scheme be pursued.

603. Even though the Campaign might have started off as D5’s
own initiative, we are sure and we find that he formed an agreement with
that D1 that the Scheme be carried out. Moreover, based on the evidence
before us, despite the fact that (apart from D1) the other people involved
in the “Project 35+” were not aware of D5’s involvement, D5 knew that
(apart from D1) there were those other people (namely the candidates)
and that the activity which he undertook extended beyond his own
dealings with D1 at the centre. D5 willingly and intentionally continued
to facilitate the pro-democrats in obtaining a majority in LegCo by taking
steps to ensure that only those who joined and won in the Primary
Election would take part in the coming LegCo election. We have no
doubt that D5 knew that the objective of the Scheme was to use the power
to veto the budgets to compel the Chief Executive to accede to the “Five

Demands Not one less”. We are sure that D5 intended that the Scheme
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be carried out and he was fully aware that the Scheme, if carried out,
would ultimately lead to the twice dissolution of the LegCo and the

consequential stepping down of the Chief Executive.

604. Thus analysed, we find as a fact that D5’s agreement with
D1 was the same as the one which D1 had with others, so that the former
and the latter were a single common design: R v Mehta (Subhash)?*.
Furthermore, as the facts giving rise to the irresistible inference that D5
was a party to the agreement covered the period both before and after the
promulgation of the NSL, we find also that he continued to be a party to
that agreement after the promulgation of the NSL and the Primary

Election.

Intention to Subvert

605. We have already listed out evidence, consisting of what D5
said in his article published in Inmedia on 9 April 2020 and in the
Campaign’s Facebook in May 2020 which shows that D5 agreed to the
Scheme. In our assessment, the same evidence also shows that D5
embraced the idea of “mutual destruction”, this is to say, to cause a
serious interference in, disruption or undermining of the performance of
the duties and functions of the Government, should it refuse to accede to
the Five Demands. There was nothing to show that D5 had changed his
mind in this regard after the promulgation of the NSL. Instead, the
undisputed evidence is that he continued to provide active assistance to
D1 after 1 July 2020. After the Primary Election, he declared that “the
battle to Say No to Primary Dodgers has just begun™. After all, the “Say

241 [2012] EWCA Crim 2824
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No to Primary Dodgers” campaign was about the then upcoming official

LegCo election.

606. In all the circumstances, despite what D5 said in his emails
with “Anthony Yau” and in his interview, we draw the inference which
we find to be the only reasonable one that D5 continued to harbour the
intention to subvert the Government after the NSL had come into

operation.

607. As aforesaid, we reject the submission that “unlawful
means” is an mental element. In our judgment, for the purpose of
establishing guilt, it matters not that the defendants did not know that the
means which was intended to be employed to achieve the agreement was
unlawful.

Conclusion

608. To conclude, we are sure and we find that:

(1) Dbefore the NSL was promulgated, D5 had already agreed
with D1 that the Scheme be pursued,;

(2) after the NSL was promulgated, D5 remained as a knowing
party to his agreement with D1 to carry out the Scheme as he

was before;

(3) DS5’s agreement with D1 was the same agreement that D1
had with PW1, PW2 and other people and D5 knew that the
activity which he agreed to undertake extended beyond his

own dealings with D1,
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(4) D5 continued to harbour the intention to subvert the State

power; and

(5) with that intention, he continued to carry out his part of the
Scheme after the promulgation of the NSL and had the

intention to carry the Scheme out.

Therefore, we find D5 guilty of the charge.

Summary of the Outcome

6009. Given all the reasons stated above, the following defendents
are convicted of the charge, namely D5, D8, D10, D11, D14, D17, D24,
D33, D36, D37, D38, D41, D43 and D47.

610. The following defendants are acquitted of the charge,
namely D16 and D46.

(Andrew Chan) (Alex Lee) (Johnny Chan)
Judge of the Court of  Judge of the Court of  Judge of the Court of
First Instance First Instance First Instance

High Court High Court High Court
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Annex C

Reasons for Ruling on Timing of Sentence

1. Of the 31 defendants (“PG Ds”) who have indicated their
guilty plea to the charge, 9 PG Ds (namely D6, D13, D15, D18, D27, D31,
D34, D39 and D45) indicated they wish to be sentenced before the trial; 3
PG Ds (namely D2, D3 and D4) indicated that they wished to be
sentenced after the conclusion of the trial; 18 PG Ds (namely D1, D7, D9,
D12, D19, D20, D21, D22, D23, D25, D26, D28, D29, D30, D32, D35,
D40 and D44) took a neutral stance (D1 and D21 indicated that in the
event we decide that some of the PG Ds to be sentenced before the trial,
they would like to be sentenced before the trial as well). D42 by a letter
dated 2 February 2023 indicated that he would plead guilty to the charge.

D42 did not state his stance on this matter.

2. The prosecution took the position that all PG Ds should be

sentenced after the conclusion of the trial and the verdict.

3. We heard counsel submissions on the matter. We ruled on
11 January 2023 that all PG Ds should be sentenced after the conclusion
of the trial and the verdict with reasons of our decision to be provided

later, which we now do.

4, In the present case, we see no reason why this Court should
depart from the general principle that when in a trial of more than one
defendant, some pleaded not guilty and the others pleaded guilty, it was
desirable that the sentence be postponed until the end of the trial unless
there was a compelling reason to depart from the usual practice (R v Chan
Kwok Hung [1996] 4 HKC 559 (CA)). The above rule applies whether
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the defendants who pleaded guilty would give evidence at the trial of the

others or not.

5. For those PG Ds who have offered to give evidence for the
prosecution at trial, it is trite law that they should be sentenced only after
they have testified and preferably at the conclusion of the trial together
with the others (R v Ma Sai Chuen & Another [1984] HKC 443). In our
judgment, it is undesirable some PG Ds are to be sentenced before the
trial whilst some other PG Ds are to be sentenced after trial of those who

pleaded not guilty.

6. The primary argument of the 9 PG Ds that they should be
sentenced before trial is that there is a real risk that they would have
served the whole or a substantial part of the sentence should their
sentencing be adjourned to the end of the trial. Given the fact that they
were refused bail since their first taken to Court on 1 March 2021, they
would have been remanded for around 2 years and 3 months by early

June 2023, if the trial can be finished within the scheduled time.

7. In the sentencing process, we shall follow the three-tier
penalty regime provided by the NSL. The role of the defendant, the
degree of participation and the nature of the offence etc., are the matters
that we have to take into consideration in categorising the defendant in
question according to the three-tier penalty regime before a decision is
made about the sentence to be passed. In our judgment, the said
consideration should be done after the conclusion of the trial and the
delivery of verdict. By sentencing all defendants after the conclusion of
the trial and the delivery of verdict, this Court can have a better

understanding of the respective Summary of Facts admitted by the PG Ds
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and their relative culpability. The risk of making a wrong assessment of
the culpability and the role played by each defendant to be sentenced can

be lessen.

8. With respect to counsel for D39, we do not see how the
composition of legal representatives for the trial could be affected “by the
potential interpretation to be issued by the NPCSC as to the scope and
eligibility of legal representatives in national security cases” (para 6(c) of

D39’s submissions).

9. All matters taken into consideration, we see no compelling
reason to depart from the general rule that all defendants should be
sentenced after the conclusion of the trial and the delivery of the verdict.
For the reasons given, we ruled that the sentencing of the PG Ds be

adjourned after the conclusion of the trial and the delivery of the verdict.
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Annex D

Reasons for Ruling on Admissibility of Evidence Sought

under the Co-conspirator’s Rule (“the Rule”)

1. After the opening speech of the prosecution, upon enquiry
by the Court, the prosecution confirmed on 13 February 2023 (Day 6 of
the trial) that they sought to invoke the Rule in order to adduce evidence
which, they say, were acts and declarations of one or more of the alleged
co-conspirators in furtherance of the conspiracy charged. The

prosecution wanted to invoke the Rule to assist them to prove:

(@) the extent and degree of participation of the defendants in
the said conspiracy; and

(b) the nature and extent of the said conspiracy.

2. As objections were indicated by all of the defendants in this
trial, we decided to hear the disputed evidence de bene esse. In order for

us to rule on the prosecution’s application, we asked the prosecution to:

(1) identify the date of formation of the alleged conspiracy and
the respective dates on or by which the defendants allegedly
became parties to that conspiracy;

(2) identify all the alleged co-conspirators not named in the
charge whose acts and declarations were upon by the
prosecution; and

(3) identify all items of evidence in question which the
prosecution says are to be admissible pursuant the Rule.



- 262 -

3. We also gave directions for the filing of written submissions.
In particular, noting that the conspiracy charge was brought under the
NSL and that many of the acts and declarations in question were said to
have been made prior to the promulgation of the NSL, parties were
requested to assist the Court as to whether the Rule was applicable to pre-

NSL acts and declarations.

4. As regards (1) above, it turned out that the prosecution was
unable to identify either the date for the formation of the alleged
conspiracy or the dates the defendants joined that conspiracy. Instead,
the prosecution provided a series of alternative dates. We fully
appreciated that for the purpose of establishing guilt, the prosecution was
not required to pinpoint the exact moment at which the conspiracy began
or at which each individual defendant joined in: HKSAR v Chen Keen.
Yet, we had to say that the approach taken by the prosecution (namely
providing a series of alternative dates) was not particularly helpful for the
present purpose. This is because the time at which a co-conspirator

joined the conspiracy bears upon how the Rule would operate against him.

5. As regards (2), the prosecution named Luke Lai (“Lai”),
Choy Chak Hung (“Choy”) and Dennis Kwok (“Kwok”), none of them
having been mentioned at all in the particulars of the charge, as co-

conspirators.

6. As regards (3), the list of items was first made available on
27 February 2023, but was subsequently amended on 3 March 2023 and
on 13 April 2023. The final version becomes Annex | to the
Prosecution’s Submission dated 22 May 2023. Annex I consists of 9
schedules totaling 326 pages. We do not intend to go through the listed
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items here one by one. It suffices for us to say that we have considered

each and every one of it. Very briefly stated, the items can be divided

into the following categories:

7.

various articles written and posted by D1 (from TB1) and
those of PW1 (from TB2);

WhatsApp messages retrieved from PW2’ mobile phones
(from TB3);

articles from the Website and Facebook of the “Say No to
Primary Dodgers” (from TBY);

footages of various press conferences respectively held by
the Civic Party, by “Project 35+” and others prior to the
Primary Election and also audio recordings of CMs of NTW
(from TB6);

relating to election campaigns of various parties and election
forums (from TB8);

footage of the press conference of the Resistance Camp held
on 15 July 2020 (from TB9); and

a document seized from D46 (from TB10).

On 29 May 2023, we heard the submissions of the parties.

By which time, save for a handful of formal witnesses who were police

officers, the bulk of prosecution evidence had been adduced. Having

carefully considered the submissions of the parties, both written and oral,

on 2 June 2023 we made the following ruling:

«“ Acts and declarations done or uttered by an alleged co-
conspirator before the 1 July 2020 are inadmissible as an
exception to hearsay made under the co-conspirator rule.
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However, we are of the decision that such acts and declarations
are admissible for non-hearsay purpose.

In respect of acts and declarations done or uttered on or
after 1 July 2020, we are satisfied that the threshold
requirements as stipulated in the case of Vivien Fan are met in
respect of each and every defendant. Hence the co-conspirator
rule is applicable.

We are only dealing with the admissibility of those
disputed evidence under consideration. As to its weight, we
have not yet made any decision.

Given the above determinations, we are also of the
decision that the audio and video footage capturing the
coordination meeting of New Territories West are not
admissible under the co-conspirator rule but admissible for
non-hearsay purpose. We consider that to be relevant to the
charge under consideration. We also do not see any sufficient
grounds in exercising our discretion to exclude.”

We said that reasons would be given later. This, we now do.

Legal principles

8. There is little dispute between the prosecution and the
defence as to the relevant legal principles which is summarised at
paragraphs 38-12 & 13, Phipson on Evidence, 20" edition. In brief,
where two persons are engaged in a common enterprise, the acts and
declarations of the one in pursuance of that common purpose are
admissible against the other. The Rule applies in both civil and criminal
cases and in the latter whether there is a charge of conspiracy or not,
provided that the crime charged was committed in pursuance of a
conspiracy, i.e. an agreement of two or more persons to commit it. It is
immaterial whether the existence of the common purpose or the
participation of the person therein be proved first although either element

Is nugatory without the other.
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Q. The Rule has been affirmed in Hong Kong: Oei Hengky
Wiryo v HKSAR (No.2)!; and Vivien Fan & Ors v HKSAR?. In particular,
in criminal cases the Rule holds, although the acts and declarations
proceeded from persons not charged, or were done in the absence of the
party against whom they are offered, or without his knowledge; or even
before he joined the combination; and the possession of one conspirator is
that of all. Where a person joins a conspiracy after it has been formed,
the acts and declarations of co-conspirators made before he/she joined the
conspiracy are admissible against him/her. However, they are only
admissible against the newly joined co-conspirator to prove the nature
and extent of the conspiracy, but not his/her own extent and degree of
participation therein: see R v Pang Tat-sing; R v Au Shui Yuen Alick; and

Phipson on Evidence, supra®.

10. Thus, the Rule in effect operates to allow what might
otherwise be hearsay* (and therefore not admissible as proof of the truth
of its contents) into evidence of the conspiracy. As Bokhary PJ, giving

the judgment of the Court of Final Appeal in Vivien Fan v HKSARS®, said:

“81. ... The co-conspirators rule is sometimes thought of as
an exception to the rule against hearsay, but is more accurately
understood as an approach under which what might otherwise
be hearsay operates as evidence. Where the foundation for
resorting to it has been laid, the co-conspirators rule operates as
a rule whereby evidence of the acts and declarations of one or

L (2007) 10 HKCFAR 98.
2 (2011) 14 HKCFAR 641.
8 At paragraphs 31-46 and 38-13.

4 The hearsay rule was succinctly explained by McHugh NPJ, giving the judgment of the Court of
Final Appeal in Oei Henky Wiryo v HKSAR (No 2), supra, who held at [35]:

“...areasonable working definition of the hearsay rule is that an oral or written assertion, express
or implied, other than one made by a person in giving oral evidence in court proceedings is
inadmissible as evidence of any fact or opinion so asserted.”

5 Supra, at 881 of the judgment.
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more conspirators in furtherance of a conspiracy may be
adduced to prove the extent and degree of participation of
another or others in the conspiracy and the nature and extent of
the conspiracy.” (emphasis added)

11. A major justification for the Rule is said to be the doctrine of

“agency”. Thus, it was held in Ahern v R®:

“That basis is provided in an appropriate case by the rule which
states that when two or more persons are bound together in the
pursuit of an unlawful object, anything said, done or written by
one in furtherance of the common purpose is admissible in
evidence against the others. The combination implies an
authority in each to act or speak on behalf of the others: Tripodi
at (7). Thus anything said or done by one conspirator in pursuit
of the common object may be treated as having been said or
done on behalf of another conspirator. The principle lying
behind the rule is one of agency and the closest analogy is with
partners in a partnership business. Indeed, conspirators have
been described as partners in crime. The principle of agency
has a particular application in cases of conspiracy where
preconcert is the essence of the crime.”

12. Another justification for the Rule is said to be the concept of
“ratification” 1in relation to the admission of a co-conspirator’s
declarations against people who were not part of the common purpose at

the time they were spoken: R v Mahutoto (No. 2)":

“After all, how could the late-comer have authorised the co-
conspirator to speak on his or her behalf in furtherance of a
common purpose to which the late-comer had not then
subscribed? The answer lies in the concept of ratification.
When a person decides to join a conspiracy after its inception,
he or she is taken to have accepted the plan as it has developed
and the steps that have already been taken towards arranging
the intended unlawful acts. He or she is therefore taken as
impliedly ratifying those steps already taken by the co-
conspirators in furtherance of the common purpose.”

6 (1988) 165 CLR 87.
7 [2001] 2 NZLR 115, at §122.
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See also R v Container Materials Ltd®; and R v Jones & Others®.

13.

to be met:
(1)
(2)

14.

In order for the Rule to apply, the following conditions have

there is “independent” (i.e. evidence other than that which is
admissible under the Rule) and “reasonable evidence” to
show the existence of the conspiracy under consideration
and that the persons concerned were parties to it: see R v Au
Shui Yuen Alick, supra and Vivien Fan v HKSAR, supra; and

the act or declaration in question was made by a party “in
furtherance of the conspiracy”: see Phipson on Evidence,
supral®; Tripodi v RY; and R v Jones & Others??, supra.

As pointed out by the prosecution in their Written

Submission, statements “in furtherance of the common purpose of the

conspiracy” can take many and various forms, example includes

recruiting potential co-conspirators; bringing a co-conspirator up-to-date

on the progress of the operation in order to arrive at an agreed course of

action; seeking to control damage to an on-going conspiracy; and

attempting to conceal the criminal objectives of the conspiracy: Phipson

on Evidence, supra®. In our judgment, subject to what we have said on

Ground (a), the acts and declarations under consideration could fall

within one or more of the aforesaid categories.

8 (1940) 74 CCC 113, §128-9.

S [1997]2 Cr App R 119, §133-4.
10 At paragraphs 31-45 & 31-46.
1 (1961) 104 CLR 1.

12 Supra, at §130.

13 At paragraphs 31-45 & 31-46.
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15. Last but not least, we are fully alive to the fact that
the Court retains a residual discretion to exclude evidence which is
admissible under the Rule. As Bokhary PJ had the following to say in
Vivien Fan v HKSAR, supra:

“84.  None of that is to suggest that it is always only a
question of whether evidence comes within the co-conspirators
rule. Evidence may be excluded even where it does come
within the rule. As emerges from Secretary for Justice v. Lam
Tat Ming (2000) 3 HKCFAR 168 at pp 178J-179A and Kissel s
case at para.200, the imperative of a fair trial subjects even
probative evidence to a judicial discretion to exclude the same
on the basis that it is more prejudicial than probative. A court’s
overriding duty to ensure a fair trial invests the court with a
judicial discretion to exclude even admissible evidence if doing
SO is necessary in order to secure a fair trial. The discretion is a
judicial one, and its proper exercise depends on a fair and
coherent presentation of the basis on which the rule is being
invoked.”

The grounds of objection

16. All of the defendants argue that:

(@) the Rule has no application to pre-NSL acts and declarations
(“the No Retrospectivity Ground”).

Besides, D5, D10, D11, D14, D16, D17, D24, D33, D37, D36, D38, D46
and D47 (“the Majority of the Defendants”) in their Joint Submission and
D43 submit that:

(b)  there is no “reasonable evidence” as the foundation for the

Rule to apply (“the Lack of Foundation Ground™);

The Majority of the Defendants also rely on the following additional

grounds:
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most of the impugned evidence is unable to show the
participation of the individual defendants in the conspiracy
(“the Irrelevance Ground”); and

there is no admissible evidence to show that any one of Luke
Lai, Choy Chak Hung or Dennis KWOK were co-
conspirators (the “Not a Co-conspirator Ground”).

As regards (a): The No Retrospectivity Ground

17.

This ground only concerns pre-NSL acts and

declarations and is a pure question of law.

18.

Although the NSL came into effect at 11pm on

30 June 2020, for the purpose of this trial and just the sake of

convenience we will treat it as having come into effect on 1 July 2020,

which is also the first day of the charge period. The prosecution submits

that:

(a)

(b)

there is evidence that the Scheme (as defined in the Charge)
was formed as early as in late January 2020 by D1 and PW1
to compel the HKSAR Government to respond to the Five
Demands by indiscriminately veto the budgets or public
expenditure to be introduced by the Government (“the

Common Purpose”);

whilst the defendants and other co-conspirators may have
joined the Scheme at various times before the NSL, the
Common Purpose remained unchanged throughout and the
Scheme continued after the NSL;
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the acts and declarations under consideration were made In
furtherance of the Common Purpose;

whilst some of the acts and declarations under consideration
were made before the NSL, they are admissible pursuant to
the Rule as all along the co-conspirators shared the Common
Purpose; and

further or alternatively, Dby reference to overseas
jurisprudence, the acts and declarations done or made at a
time when the conspiracy had not yet become criminal are
admissible under the Rule.

(“The Prosecution’s Primary Contention”)

As a fall-back position, the prosecution submitted

alternatively that in any event the prosecution is entitled to rely on the

relevant acts and declarations under consideration for non-hearsay

purposes. (“The Prosecution’s Secondary Contention”)

20.

On the other hand, the argument of the defence on

this ground can be summarised as follows:

1)

()

The Rule only applies to acts and declarations which took
place during the pendency of the conspiracy: Gillies on the
Law of Criminal Conspiracy;

The NSL has no retrospective effect (NSL 39) and it follows
that there cannot be a charge of conspiracy to commit an
offence under NSL 22 before 1 July 2020;

14

2" Edition, at p.161.
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Besides, the prosecution frames the charge period as

commencing on 1 July 2020 and that necessarily implies that

the defendants joined the conspiracy on or after that day; and

Therefore, there is no foundation for the prosecution to

invoke the Rule to cover pre-NSL hearsay acts or

declarations, there being:

(@) no unlawful/criminal agreement in existence when the
acts and declarations took place;

(b) no question of proving the nature and extent of the
criminal conspiracy under the Charge; and

(c) no question of proving the participation of other

conspirators and the extent thereof under the criminal

conspiracy under the Charge.

Consideration on Ground (a)

Does the NSL have retrospective effect?

21,

To start with, NSL 4 provides that:

“Human rights shall be respected and protected in safeguarding
national security in the Hong Kong Special Administrative
Region. The rights and freedoms, including the freedoms of
speech, of the press, of publication, of association, of assembly,
of procession and of demonstration, which the residents of the
Region enjoy under the Basic Law of the Hong Kong Special
Administrative Region and the provisions of the International
Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights as applied
to Hong Kong, shall be protected in accordance with the law.”
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NSL 5(1) says,

“The principle of the rule of law shall be adhered to in
preventing, suppressing, and imposing punishment for offences
endangering national security. A person who commits an act
which constitutes an offence under the law shall be convicted
and punished in accordance with the law. No one shall be
convicted and punished for an act which does not constitute an
offence under the law.”

NSL 39 also says:

“This Law shall apply to acts committed after its entry into
force for the purpose of conviction and imposition of
punishment.”

22. The Court of Final Appeal stresses in HKSAR v Lai Chee
Ying® that the legislative intention is for the NSL to operate in tandem
with the laws of the HKSAR, seeking “convergence, compatibility and
complementarity” with local laws and that NSL 62 provides for possible
inconsistencies, giving priority to NSL provisions in such cases. From
the articles quoted above, it is plain to us that the provisions in the NSL
are not intended to have any retrospective effect. Furthermore, reading
the NSL as a whole, we are unable to discern any contrary intention being

expressed or implied in it.

23. As regards local laws, we note that BOR 12(1), which lays
down the general principle against retrospectivity of offences, is identical
to International Covenant on Civil and Political Rights 15(1) and as such
it is entrenched by BL 39: Ng Ka Ling & Others v Director of

Immigration®®. We note also that BOR 12(1) is couched in terms similar

15 (2021) 24 HKCFAR 33.
16 (1999) 2 HKCFAR 4, §§39-40.
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to Article 7 of the European Convention on Human Rights (“ECHR”). It
has been held by the European Court of Human Rights that the rule
against retrospectivity is an essential element of the rule of law. That rule
Is not confined to prohibiting the retroactive application of criminal law
to the disadvantage of an accused. It also embodies, more generally, the
principle that only the law can define a crime and prescribe a penalty
(nullum crimen, nulla poena sine lege) and the principle that criminal law
must not be extensively construed to the detriment of an accused, for
instance by analogy. From these principles it follows that an offence
must be clearly defined in law. This requirement is satisfied where the
individual can know from the wording of the relevant provision and, if
need be, with the assistance of the courts’ interpretation of it, what acts
and omissions will make him criminally liable: SW v United Kingdom?’.
We bear in mind that judgments of the European Court of Human Rights
are not binding on Hong Kong courts. However, we consider that the
judgment of SW v United Kingdom is relevant and helpful in that BOR
12(1) should, like ECHR 7, be construed and applied in such a way as to
provide effective safeguards against arbitrary prosecution, conviction and

punishment. The prosecution does not suggest the otherwise.

24. Based on the above, we conclude that the NSL taken as a

whole is not intended to and does not have retrospective effect.

The existence of the Scheme

25. We have carefully considered the submissions advanced on

behalf of the defendants that there is no evidence as to when PW1 or

7 ECtHR, Appl No. 20166/92 (dated 22.11.1995), at para 35.
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PW?2 reached an agreement with D1 to embark upon a course of conduct
to indiscriminately veto the budgets or public expenditure in order to

compel the Government to respond to the “Five Demands”.

26. However, based on the evidence of PW1-PW3, we accept
that there is more than reasonable evidence that D1 and PW1 had formed
an agreement to embark upon the Scheme in furtherance of the Common
Purpose. In particular, PW1 gives evidence that before the press
conference on 26 March 2020, D1 had already prepared the “common
programme/guiding principle”. On the day before the press conference
on 9 June 2020, D1 had distributed documents via various WhatsApp
groups and PW1 received the documents. Besides, there is also evidence
of the press conference of the Civic Party on 25 March 2020 in which
leaders of the party made references to the Primary Election and the use
of the vetoing power as a bargain chip for the “Five Demands”. There
can be little doubt that those were references to the “Project 35+ of D1

and PW1.

217, As to when the Scheme first came into existence, we are of
the view that there was reasonable evidence that the Scheme was already
in existence by the time of the aforesaid press conference, if not earlier.
Based on the evidence of PW1 and PW2, we also readily to accept that
there is reasonable evidence, that the Scheme continued for some time

after the Primary Election.

Lawfulness of the Scheme before the NSL

28. What we are unable to accept is the prosecution’s contention

that the Scheme would necessarily amount to or involve the commission
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of any offence prior to 1 July 2020. Our reasons are as follows. First,
despite the amount of time that the prosecution team had been given to
prepare their case and the exceptional length and details of the
Prosecution Written Opening (running 88 pages and consisting of 193
paragraphs in total), there is nothing to suggest that what the defendants
allegedly agreed to do would involve the commission of any offence prior

to the promulgation of the NSL.

29. Secondly, as regards the prosecution’s reliance on the
offence of “conspiracy to commit misconduct in public office” as a
possible basis for invoking the Rule, we note that the defendants were
arrested in January 2021 and had since appeared in court on numerous
occasions prior to the commencement of this trial in February 2023.
However, the allegation that the defendants might have committed the
offence of “conspiracy to commit misconduct in public office” prior to 1
July 2020 was only raised for the first time in the Prosecution’s Written
Submission filed on 22 May 2023. By which time all the accomplice
witnesses had finished their evidence. As pointed out by in the Joint
Submission of the Majority of the Defendants, the defendants have been
conducting their defences, cross-examining (or refraining from cross-
examining) the witnesses, and admitting seemingly innocuous facts on
the basis that there was no allegation of any offence before 1 July 2020.
We cannot rule out the possibility that had the prosecution’s stance on
“conspiracy to commit misconduct in public office” been revealed much

earlier, the defendants would have conducted their case differently.

30. In the circumstances, we are driven to the conclusion that the
prosecution should not be allowed now to “move the goalposts” by

relying on “conspiracy to commit misconduct in public office” as the
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basis for invoking the Rule in order to cover pre-NSL acts and
declarations. Otherwise, there would be an intolerable breach of the
fundamental requirement of fairness as explained in Vivien Fan's case.
Therefore, it is our ruling that the prosecution cannot rely on the NSL or
“conspiracy to commit misconduct in public office” as a basis to invoke
the Rule with a view to cover the pre-NSL acts and declarations of the
alleged co-conspirators. Apart from “conspiracy to commit misconduct
in public office”, the prosecution is unable to provide any other bases for

the invocation of the Rule.

Applicability of the Rule before the NSL

31. The issue then is whether acts and declarations done
or made at a time when the Scheme was not criminal could still be
admissible pursuant to the Rule. In this regard, the prosecution draws our
attention to the article titled “Hearsay and Conspiracy: A Re-examination
of the Co-Conspirators’ Exception to the Hearsay Rule8, In that article,
where the history of the Rule was traced and its justifications critically
examined, the learned author noted*®:

“The second condition of admissibility requires the declaration

to have been made ‘during the pendency of the conspiracy.’

Pendency is the actual duration of the illegal agreement; those

declarations made before the conspiracy was hatched and after

its termination are inadmissible. Declarations during its term

are admissible even though made prior to the cut-off date of the

statute of limitations or at a time when the agreement was not
criminal.”

18 (1954) 52 Mich. L.R. 1159 by H Levie.
19 |bid, at §1172.
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The support for the above proposition is said to be the judgment the
United States Court of Appeals for the Second Circuit in United States v

Dennis?,

The case of Dennis

32. However, a closer examination of the judgment of
Dennis shows that the case does not in fact assist the prosecution. In
Dennis, the appellant and others who were convicted of advocating the
violent overthrow of the US government in violation of the Smith Act
(1940) in that they conspired to organise the Communist Party of the
United States as a group to teach and advocate the overthrow of the
government of the United States by force and violence. Insofar as it is
relevant to the present case, the following pieces of evidence was

admitted by the trial judge in Dennis:

(1) declarations either of teachers of the “principles of
Marxism-Leninism” to their pupils, or of members of the
Party or of the National Committee to pupils or to some
seeking admission to the Party, or at public meetings

designed to secure members or to encourage the faithful; and

(2) the visits of some of the defendants to Moscow before 1940,

i.e., before the enactment of the Smith Act.

20 (2d Cir. 1950) 183 F (2d) 201.
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33. The Circuit Court said at [35]:

“... There can be no logical reason for limiting evidence to
prove that the defendants were in a conspiracy between 1945
and 1948 to the period of the charge; if they were in the
conspiracy earlier, declarations of any one of them or of any
other person acting in concert with them are as competent as
those made within the period laid. Whether they are relevant
depends upon how far they form a rational support for
believing that the conspiracy continued to 1945; but it is
nonsense to say that events occurring before a crime, can have
no relevance to the conclusion that the crime was committed;
and declarations are no different from any other evidence. How
far back of the commission of the crime one may go is a matter
of degree, and within the general control of the judge over the
relevancy of evidence. In the case at bar, there is not the least
reason to hold that his discretion was abused. (Emphasis
supplied)

34, Concerning the above passage, we have the following
observations to make. Firstly, it is entirely unclear from the report as to
when the declarations in (1) were made, in particular whether they were
made before or after the enactment of the Smith Act. If they were made
after the Smith Act had come into operation, then it would not help the
prosecution in the present case. In this regard, since a contrast was made
by the Circuit Court between the declarations in (1) and the Moscow

visits in (2), it would appear that they were made after 1940.

35. Secondly, as regards the declarations in (1), the focus of the
discussion was their relevancy to the charge rather than the truth or
otherwise of what was being asserted in those declarations. Furthermore,
the Circuit Court considered that the relevance of those declarations laid
in what they could show about the speaker’s state of mind. This is
evident by the following passage at [31-33]:

“All the defendants had at one time or another been members
of the National Committee, which is the executive organ of the
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Party ... All had been affiliated with the Party in other
capacities for many years ... Obviously, no reasonable person
can doubt that they were aware of the teachings and advocacies
which are spread throughout the authoritative texts, and that
these were used to indoctrinate pupils. A colloquy which arose
in a class between a teacher and a pupil, or the address of a
speaker at a public meeting of the Party, were therefore
declarations made in execution of the common enterprise, and
they fell directly within the general rule and were plainly
competent. ...”

36. Thirdly, the trial judge in Dennis had directed the jury that
they should use no declarations against any defendant, save those made
by him himself, unless they were made within the period laid in the
indictment. Therefore, what the Circuit Court said about any possible use
of pre-charge acts and declarations against people other than the speaker

himself is strictly speaking obiter.

37. More pertinent is what the Circuit Court said about the

Moscow visit at [35]:

“The same doctrine applies to evidence occurring before the
acts charged had become a crime at all: e.g., in the case at bar
the visits of some of the defendants to Moscow before 1940.
Just as in the case of events occurring before the dates laid in
the indictment, so events occurring before the conspiracy had
become a crime, may have logical relevance to the conclusion
that the conspiracy continued until after 1940. It is toto coelo a
different question whether we are treating them as media
concludendi, or as the factum itself. ... we regard the admission
of evidence of what any of the defendants did before the Smith
Act was passed as competent and relevant.”

38. However, whilst the above passage on its face
supports the Prosecution’s Primary Contention, it was the fact that the
visits were made, rather than the truth of any (implied) assertions
contained therein, that the Circuit Court was concerned about. Properly

understood, the visits constituted a factual backdrop for the charge and
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that usage did not involve any hearsay problems: cf HKSAR v Arias
Guardia®'. Thus, it is doubtful whether the Circuit Court was relying on
the rule at all for their admission. In this regard, we note that based on
more modern authorities, subject to the question of relevance, the
evidence of the Moscow visits could now be admitted under the rule laid
down in Ahern v R, supra and applied in Oei Hengky Wiryo v HKSAR
(No 2) which permitted the admission of evidence of acts or declarations
of one alleged conspirator made outside the presence of the others,
provided that such evidence as not led to prove against the others the
truth of any assertion or implied assertion made by the actor or the maker

of the statement: HKSAR v Arias Guardia, supra.

39. Secondly, the Circuit Court focused on the relevancy of the
Moscow visits as a condition for their admissibility. It went on to say
that the relevance of those visits depended upon how far they formed a
rational support for believing that the conspiracy continued to 1945.
Since “relevance” is a matter of degree and a case-specific question. In
our view, properly understood, the Circuit Court in Dennis was not laying
down any general rule applicable to all factual scenarios. This is
reinforced by United States v Schneiderman??. In that case, Mathes J,
having considered Dennis, ruled explicitly that pre-legislation acts and
declarations were not admissible against people other than their doers and
makers as to their participation in the conspiracy:

“Such evidence has been admitted as being relevant to the issue

of what was the nature and character and aims and objectives of

the Communist Party during the period covered by the
indictment. ...

2 [2022] 2 HKLD 527.
2 (1952) 106F Supp 892.
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Otherwise than as such evidence may aid the jury in
determining the nature and character and aims and objectives of
the Communist Party during the time covered by the indictment
as above stated, evidence of alleged activities prior to June 28,
1940 is not to be considered by the jury as tending to establish
the truth of any of the allegations of the indictment, except in
this one particular: evidence as to alleged activities of any
defendant in the Communist Party before June 28, 1940 may be
considered by the jury, as to that defendant only, in determining
whether or not such defendant was a member of the Communist
Party and had knowledge of the nature and character and aims
and objectives of the Communist Party and of what may have
been advocated and taught by the Communist Party during the
period covered by the indictment.” (Emphasis supplied)

40. Based on all of the evidence, we are of the view that it forms
no part of ratio in Dennis that acts and declarations done or made by an
alleged conspirator at a time when the agreement was not criminal could
be admissible against another pursuant to the Rule. In our judgment, the
case of Dennis should be restricted to its own facts and does not provide a

general support to the Prosecution’s Primary Contention.

41. We note, in passing, also that whilst Dennis was referred to
by the High Court of Australia in Ahern, it was only on the point that
admissibility of evidence was a matter for the judge (rather than the jury)
to decide. Despite the diligence of all parties, there is no case authorities,

local or overseas, which are directly on point.

42. Nor do we think that the Prosecution’s Primary Contention
could sit comfortably with the doctrines of “agency” and “ratification”.
As mentioned above, we are of the view that the prosecution has failed to
spell out how the Scheme could be said to be “unlawful” prior to the
promulgation of the NSL. As such, we do not think that the defendants

could be described as people who were “bound together in the pursuit of
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an unlawful object” or “partners in crime”. The situation might have

been different if the prosecution had opened their case differently.

Decision on Ground (a)

43. Despite the diligence of counsel, no direct authorities can be
found which support the Prosecution’s Primary Contention. Neither can
we. The present case is a novel situation. In effect, what the prosecution
IS now inviting us to do is to extend the scope of the Rule which is
tantamount to creating a new exception to the rule against hearsay not
reasonably foreseen at the time of the alleged offence. We are not
inclined to extend the Rule in this direction. That should be the work of

the Legislature: Myers v DPP?,

Discretion

44, Even if we were wrong on this point, so that the Rule were
technically applicable to pre-NSL acts and declarations, we would
exercise our discretion (as stated in Vivien Fan'’s case) to exclude them
for hearsay purpose on the ground of unfairness. Under our legal system,
a person is free to do whatever he or she chooses to do provided that the
act is not prohibited by law. Therefore, he or she is entitled to conduct
his or her affairs according to and within the boundary of the current state
of the law. This is the other side of the same coin of the nulla poena sine
lege principle which underscores the importance of legal certainty and

ensures individuals are protected from arbitrary exercise of power by the

2 [1965] AC 1001, 1021.
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state. It seems to us that the Prosecution’s Primary Contention is

tantamount to an inroad into this principle.

45, Secondly, having considered the pre-NSL items listed in
Annex I, in our assessment the acts and declarations in question, as if
admitted as evidence of the truth of their contents, would be more
prejudicial than probative. On this basis alone, we would exercise our
discretion to exclude them: see SJ v Lam Tat Ming?. In this regard, our
attention has been drawn to the following example, found in Kammann v
US2® and cited in Dennis?, the context of which was the US’ declaration
of war with Germany. The Circuit Court in Dennis agreed that such a
discretion is available to the trial courts:

“... the declarations of the accused before we were at war were

extremely remote to prove his intent after we entered the war.

There might indeed be a faint basis for supposing that one who

sided with the Germans while we were neutral, would still side

with them after we were enemies; but it was not surprising that

the appellate court thought the inference too feeble to be within
the trial court’s discretion.”

In that light, the case of Dennis is in fact against the prosecution on this
point.

As to (b): the Lack of Foundation Ground

46. This ground is independent of Ground (a). In view of our
decision on Ground (a), we do not propose to deal with this ground in

details, as many of the items in Annex 1 would have already been

24 (2000) 3 HKCFAR 168.
% 7 Cir 259 F192.
% Supra, at pp231-232.
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excluded on that ground alone. However, since there are some items in
Annex | which are post-NSL, it is still necessary for us to rule on this
ground. Having considered the submissions from both sides, we do not

find that this ground has merits. Our reasons are as follows.

47. The conspiracy charged is, as stated in the Prosecution’s
Amended Written Opening, the allegation that the defendants were
parties to “the Scheme” to:
“indiscriminately veto any Budgets or public expenditure to be
introduced by the Government, compel the Chief Executive to
dissolve the LegCo and/or cause the Chief Executive to resign.
The purpose of the Conspiracy was to subvert the State power.

The means employed involved the unlawful means other than
force or threat of force.”

48. As we understand it, the prosecution says that even though
the Scheme was formed before 1 July 2020 and at a time when it was not
yet unlawful, it continued to exist and became unlawful after the

promulgation of the NSL.

49, On the other hand, the defence submits that: (1) the Scheme
(if existed at all) is not “unlawful” even after the promulgation of the
NSL; and (2) the charge would also fail if the defendants did not know at
the time that what they had agreed to do was illegal.

50. No doubt, (1) and (2) above are issues of central importance
in this trial. We will deal with the elements of the offence in due course.
At this stage, it suffices for us to say that, subject to any further
submissions which may be made at closing, we are unable to accept
either of the two points raised above. In the following discussion, we will

proceed on the basis that: (1) the Scheme was rendered unlawful after
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(but not before) the promulgation of the NSL; and (2) the prosecution is
not required to prove as an element of the offence that the defendants
knew at the material time that the Scheme was unlawful in itself or that it
would involve the use of “unlawful means”, so that the absence of such

knowledge would not afford them a defence.

Consideration of Ground (b)

51. We are of the view that there is reasonable evidence that the
Scheme had come into being among the organisers in around June 2020,
if not earlier and that the Scheme continued to exist after the
promulgation of the NSL. We go on to consider whether there is
independent and reasonable evidence as against the defendants that they
individually were parties to the Scheme. We appreciate that at the time of
this ruling, the defendants were yet to give evidence at the time of this

decision.

52. As we see it, in order to make good the charge against a
particular defendant, the prosecution is not required to prove that the
Scheme was agreed by all candidates of the five geographical
constituencies.  In other words, the prosecution case against the
defendants do not necessarily stand or fall together. Rather, what the
prosecution has to do is to show that during the currency of the charge
period: (1) there were at least two persons who were parties to the
Scheme with the intention to carry it out; and (2) the defendant under
consideration was a party to the agreement with the requisite mens rea:
see s159A(1)(a), Crimes Ordinance. In due course, we will revisit the

elements of the offence.
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53. By s159A(2), a conspiracy charge can be made out even if
the commission of the underlying substantive offence had been rendered
impossible by the existence of some facts. It follows that it is sufficient,
for the purpose of establishing guilt, to show that the defendant had
known that the course of conduct to be pursued would necessarily amount
to or involve the commission of an offence or offences and that he or she
had intended to play some part in the agreed course of conduct in
furtherance of the criminal purpose that it had been intended to achieve.
Participation in the carrying out of the agreement by each conspirator was
not required: HKSAR v Cheung Sing Chi & Anor?’.

54, Applying the above to the present case, we are of the view
that it does not assist the defendants that there had been no cross-
constituency meetings having been held. In our judgment, it would be
sufficient if the defendants with the requisite intention agreed to play
some part in the Scheme in furtherance of it. Subject to any further
submissions which may be made at closing, we are of the view that it
would not assist the defendants even if they believed mistakenly that

what they had agreed to do was not illegal.

55. In order to invoke the Rule, the prosecution has to show that

there is independent reasonable evidence on two matters, namely:

(a) during the charge period there was in existence the
agreement as pleaded; and

(b) the defendants were parties to the agreement.

27 [2004] 2 HKC 351.



- 287 -

56. The submission of the defence on this ground is relatively
sparse. For example, in the Joint Submission, it is submitted that:
“The lack of foundation evidence for the application of the

Rule to individual Defendants will be addressed in their
respective closing submissions.”

The case against defendants who were candidates

57. We bear in the forefront of our mind that “reasonable
evidence” showing that a defendant was a party to the agreement charged
has to be “independent” of the evidence sought to be adduced pursuant to
the Rule. That, in our view, does not prevent the Court from using the
evidence listed in Annex | for a purpose which does not entail the rule
against hearsay rule. For the avoidance of doubt, however, we should say
that in considering this ground no reliance is placed on any of the
newspaper articles or Facebook posts of D1 or PW1 as contained TB1
and TB2 respectively. Nor have we relied on any of the WhatsApp

messages contained in TB3.

58. Instead, as regards those defendants who were candidates in

the Primary Election, we take into account the following:

(1) the fact, which is not in dispute, that D1 made certain
statements concerning the ‘“Project 35+” at the press
conferences on 26 March 2020, 9 June 2020 and 9 July 2020.
Those statements in our view serve to define the nature and
parameters of the project. In particular, we note that:

o in the March press conference, D1 already described
the pro-democrats having a majority in LegCo as [ X
A5 71 E | 48 | (variously translated as “lethal
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constitutional weapon” or “constitutional weapon of
mass destruction”) which gave them to power to veto
the budget;

o in the June press conference, D1 said that the
consensus was to achieve 35+; and

o in the July press conference, D1 reiterated that the
objective of the 35+ was to win the majority in LegCo
so that the pro-democrats could exercise the power
authorised by the BL to make the Government
accountable, and that power included vetoing the
Budget.

It needs to be stressed that here we are not concern with the
truth of what D1 said but the fact that he had said certain
things. Those statements of D1 also form the factual
background of the subsequent Primary Election;

the direct evidence of PW1-PW3 (the admissibility of which
does not depend on the Rule) as to what was going on in the
CMs. In particular, PW1 gave evidence that he noticed a
“change of wind” in around May 2020 when the topic about
vetoing power had assumed greater importance and become
a subject of hot debate among the attendees of the CMs.

For the present purpose, we consider that based on the
evidence before us, there is reasonable evidence of an
agreement between the accomplice witnesses and D1 to
continue with the Scheme, after the promulgation of the
NSL. Their intention to act in furtherance of the Scheme
could also be inferred from their failure to desist from their
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respective involvement in the “Project 35+”: c¢f HKSAR v
Cheung Sing Chi & Anor, supra.

the admitted fact that the defendants joined the Primary
Election by submitting their respective nomination forms.
We are not saying that the participation in the Primary
Election per se amounts to an offence. Nor is this the
prosecution case. However, what is of note is that at
Clause 2, Part Il of the nomination form, the candidate
declared:

“I hereby confirm that I agree and support the consensus of the
coordination meeting led by Benny TAI Yiu-ting and AU Nok-
hin, including "Democrats 35+ Civil Voting Project” and its
goals.”

In the Election Deposit Receipt issued to each of the
candidates, it was provided that:

“2. The candidates for [Democrats 35+ Civil Voting Project]
must support and agree with the dominance and coordination of
the consensus of the meeting by Tai Yiu-ting and Au Nok-hin,
including the [Democrats 35+ Civil Voting Project] and its
target.”

In assessing the above, we have not lost sight of counsel
submissions that the aforesaid clauses might be subject to
different interpretations. However, we are at this stage only
concern with what the clauses could show at prima facie
level. In our view, a reasonable jury is entitled to find that
the candidates were aware of and in agreement with what

was being stated in those clauses against the backdrop of
what D1 said at the aforesaid press conferences;

besides, there is the endorsement by all the defendants
(except D17 and D38) of the IWR which, included the
following two points:
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“l. I agree with “Five demands, not one less”. I will use the
powers conferred on the Legislative Council by the
Basic Law, including vetoing the Budget, to force the
Chief Executive to respond to the five demands,
dropping all the charges against the resistance fighters,
holding the relevant persons accountable for police
brutality; and restarting political reform to achieve dual
universal suffrage.

2. | agree that if the supporting rates fall outside the
expected range of number of seats that can be secured in
each respective constituency, (I) must clearly announce
the end of the election campaign.”

We consider that there was in fact no conflict between what
D1 said about the “Project 35+ and the terms of the IWR.
Furthermore, despite the fact that different versions of “Co-
ordination Agreement” were used in different constituencies,

the IWR provides important reasonable evidence as to what
all the endorsees had eventually agreed to do.

In this regard, we have not forgotten that although on its face
D10 and D16 had endorsed the declaration, neither of them
had posted the declaration in their respective Facebook. In
our view, this is a matter which goes to weight, rather than
admissibility;

against the aforesaid factual background, there is the
admitted fact that the defendants continued their
participation in the election forums (except D47) and then in
the Primary Election;

as against D8 only, there was also the evidence about what
was said at the press conference of the CP on 25 March 2020
by its leaders with the apparent support of D8 who stood
behind the speakers;
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(7)  the seizures found in the possession some of the defendants
(as evidence against the possessors only). Examples of those
include:

° “35+3E 5 .docx” discovered in D10’s office notebook
computer; and

. “35+ /1.7 final.docx” discovered in D17’s computer.

(8) the defendants’ statements (as evidence against the makers
only) expressed at the election forums (as contained in Trial
Bundle 8) or contained in their respective election
publications (as contained in Trial Bundle 9).

59. In assessment the aforesaid pieces of evidence, we do not
lose sight of the criticisms levelled at them by the defence in their written
submissions. However, we are of the view that the proper approach to
those pieces of evidence is to consider their accumulative weight as a
whole rather than in a piecemeal fashion. We also bear firmly in mind
that at this stage we are only concern with the existence or otherwise of

“reasonable evidence”, rather than proof beyond reasonable doubt.

60. Having considered the relevant evidence available so far
against each of the defendants individually, we are of the view that there
1s sufficient independent “reasonable evidence” against each of them

showing that:

(1) prior to the commencement of the nomination period for the
Primary Election, the Scheme had already been formed
among the organisers (namely Dland PW1-PW3) of the
“Project 35+7;
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(2) the defendants had become parties to the Scheme by the time
when they submitted their respective nomination forms, if
not earlier; and

(3) after the promulgation of the NSL, the Scheme continued to
exist and the defendants remained parties to it until
sometime after the Primary Election.

The case against D5

61. As regards D5, who was not a candidate in the Primary

Election, we take into account:

(1) the undisputed fact that he was the initiator of the “Say No to

Primary Dodgers” campaign;

(2) what he said in various Facebook posts and his interview;

(3) his WhatsApp exchanges with D1; and

(4) the front page advertisement he placed in Apply Daily on
3 July 2020 in support of the Primary Election.

We have also considered the points raised by his counsel Mr Shek in his
written submission including the fact that D5 had not attended any of the
CMs; that D5 had not taken part in the Primary Election; and that he was
not known to the PWs or any of the candidates.

62. After taking everything into account, we are of the view that

there is reasonable evidence that D5 was a party to the Scheme in that:
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(1) D5 was aware of the aim of the 35+ Project was to obtain a
majority in LegCo and to force the Government to yield to
the “Five Demands” by making use of the vetoing power of

the majority;

(2) the emails between D5 and D1 show that an agreement was
formed between D1 and D5 in around May 2020 to use D5’s
campaign to facilitate the “Project 35+” by mobilising voters
sympathetic of the pro-democracy camp to support only
those candidates who had won in the Primary Election, thus
exerting pressure on the candidates not to retract from their
agreement that they would abide by the results of the
Primary Election; and

(3) the fact that D5 placed on an advertisement in Apple Daily
in early July prior to the Primary Election shows that he had
the intention to carry out his agreement with D1 which
persisted even after the promulgation of the NSL.

For the purpose of proving guilt, provided that D5 agreed with D1 to take
part in the conspiracy charged, it matters not that he was not also known
to other co-conspirators: HKSAR v Chen Keen, supra; R v Meyrick and
Ribuffi?®; R v Griffiths?®, applied in R v Sheik Abdul Rahman Bux & Ors®.

63. Based on all of the above, this ground is rejected.

28 (1930) 21 Cr App R 94.
29 (1965) 49 Cr App R 279.
3 [1989] 1 HKLR 1.
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As to (¢): The Irrelevance Ground

64.

This ground is said by the defence to be “distinct and

separate” from the others. It is submitted on the defendants’ behalf that at

least for most of the items in Annex 1 relied on by the prosecution they

do not implicate the defendants to have participated in any agreement to

veto the budget.

Consideration of Ground (c)

65.

Before deciding on this ground, a number of observations

should be made to put this ground in its proper prospective:

1)

()

(3)

there can be no valid objections to using one’s acts and
declarations as evidence against himself or herself. As
explained earlier, one’s acts and declarations may be
relevant in that they may cast light what his or her state of
mind, rather than the truth of their contents. Such use of the
evidence does not entail invoking the Rule;

here, the defence objection is about one specific usage of the
acts and declarations under consideration, namely whether
they are capable of showing the “participation” of the
defendants in the conspiracy charged (“the Objected Usage”);

however, the prosecution also intends to rely on the acts and
declarations concerned to show “the nature and extent of the
conspiracy”. This, in our judgment, in itself could be a
legitimate and permissible use of the evidence under
consideration; and
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(4) once the conditions for the operation of the Rule are met,
then it matters not that those acts or declarations were done
or made in the defendants’ absence or without their

knowledge.

Decision on Ground (c)

66. In order not to further lengthen this already lengthy ruling,
we do not propose to discuss the post-NSL acts and declarations as
contained in Annex | item by item. It suffices for us to say that, having
considered each of them, we are of the view that those items are relevant
in that they can cast light on the nature and extent of the Scheme and that
the Scheme had continued after the promulgation of the NSL.
Furthermore, subject to what we have already said on Grounds (a) and (b)
above, we are satisfied that, leaving aside the question of unlawfulness
for the moment, the post-NSL acts and declarations under consideration
were done or made “in pursuant of” the Scheme in that they were
conducive to the Common Purpose and the contrary is not reasonable

arguable.

67. Based on the above, this ground is rejected.

As to (d): the “Not a Co-conspirator Ground”

68. The acts and declarations of Lai and Choy and relied upon
by the prosecution were all pre-NSL, in view of our ruling on Ground (a)
it would not be necessary for us to deal with the objections concerning
them in detail. However, for the sake of completeness, it is appropriate

for us to indicate briefly our views on this ground. In short, having
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considered the submissions of the parties, we are not impressed by this
ground, as we are of the view that there is at least reasonable evidence

showing that the two of them were parties to the Scheme.

69. As regards Lai, the fact that he was an employee of PFD
does not prevent him from being a co-conspirator. According to PW?2,
Luke Lai did not only prepare meeting notes of the CMs for PW2’s
information, but he was also responsible for preparing nomination forms
for the Primary Election as well as in publishing election platforms of the
candidates. However, we note that the acts and statement of Luke Lai
relied upon by the prosecution were done or made prior to the NSL.
Given our decision on Ground (a), those acts and declarations are in any

event not admissible against the present defendants pursuant to the Rule.

70. As regards Choy, based on the evidence of PW1, he took a
very active role in the CMs of KE, examples of which include the

following:

o he was one of the administrators of the WhatsApp group

named “35+ Kowloon East LegCo Election Symposium”
(35+ JUR AL AR &) (TB3/1);

o he helped in arranging the venue for the 1 CM of KE on
2 March 2020 and was one of the organisers of that meeting.
After the meeting, he sent out the draft document, “35+
Kowloon East.docx”, to all the attendees, stating that the
same was drafted by D1 for circulation;

o he sent out a WhatsApp message on 15 March 2020 setting
out the details of the 2™ CM of KE;
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o he helped liaising the 3@ CM of KE on 4 May 2020 and after
the meeting he sent out a document named “35+ Kowloon

East final.docx”;
o he helped organising the 4" CM of KE on 18 May 2020; and

o he also attended the press conference of “Project 35+ on
9 June 2020 together with D1, PW1-PWa3.

71. As such, we are puzzled by the fact that Choy was not at
least named in the particulars of the offence as a co-conspirator, even
though he had not been charged. We are also puzzled by the fact that the
prosecution, having prepared the years for some two years, only see fit to
name Choy as a co-conspirator when the matter was raised by the Court
during the trial. That said, we are of the view that whether or not Choy
was in fact a co-conspirator would not affect the outcome of the trial of

the present defendants.

72. As regarding Kwok, the evidence that he was a party to the
Scheme includes his attendance of the press conference of the CP on
25 March 2020 and what he said at that press conference and also his
attendance (with D8, D20, D35 & D46) of the street rally of the CP in
Shatin on 12 July 2020 campaigning for the Primary Election (TB8/5). In
our judgment, the evidence of the said street rally is relevant and
admissible pursuant to the Rule and, of course, the weight of which is a

different matter.



- 298 -

The CMs of NTW

73. We now turn to the objection raised by Mr Beel (counsel for
D33) to the audio and video recordings of the CM of NTW on 8 May
2020 (TB6/11-22) made by PW4 who is a civilian. Mr Beel accepts that
the recordings are “prima facie admissible” but he argues that their
admission would impede the defendants’ right to a fair trial. Counsel

urges us to exercise our discretion to exclude them from the evidence.

74, The principles governing the admissibility of covert
recordings have been laid down in HKSAR v Muhammad Riaz Khan3!
and HKSAR v Chan Kau Tai®?, of which we would not repeat. In brief,
the fact that evidence was obtained in breach of a defendant’s right to
privacy is no bar to its reception and it is a matter for the Court’s

discretion.

75. Having considered counsel’s submission, subject to what we
have already decided on Ground (a), we find that there are no valid to
exercise our discretion to exclude the recordings. Our reasons are as

follows:

(1) none of the present defendants (including D33) had attended
the CM concerned and therefore their privacy right was not
breached by the recording act of PW4;

(2) there is no suggestion by any of the defence counsel in
cross-examination that PW4 had unduly tampered with any
of the recordings produced in Court;

3L (2012) 15 HKCFAR 232.
2 [2006] 1 HKLRD 400.
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(3) contrary to the submission of Mr Beel, we are of the view
that the admission of the recordings would be conducive to,
rather than impede, a fair trial in that they are direct and
cogent evidence of what had been discussion at that CM; and

(4) there is no basis to suggest that the admissibility of the
recordings in question would encourage the authorities to
use agents to act on their behalves in order to side-step the
procedural guards provided for in the Interception of
Communications and Surveillance Ordinance, Cap 589.

76. However, in line with our ruling on Ground (a), it is our
decision that the recordings in question, being pre-NSL acts and
declarations of others, is not admissible under the Rule. On the other
hand, they are plainly relevant to show the nature and scope of the

Scheme and is admissible for non-hearsay purpose.

Conclusion on Prosecution’s Primary Contention

77, Based on the above, it is our decision that acts and
declarations done or uttered by an alleged co-conspirator prior to
1 July 2020% are inadmissible as an exception to hearsay made under the

Rule but are admissible for non-hearsay purpose.

3 Which include TBS, item 63, a video titled «“ [#71112 ¥ E55(—): AR PR4LE. 5RAT
#1 ”. As pointed out by Mr Chan (counsel for D37) that video was created in June 2020 when
D37 made the utterances as recorded. Whilst the video was released on 5 July 2020 (after post-
production), there is no evidence of any more input from the interviewees including D37.

We also exclude from the operation of the Rule: TB5, item 52 (an undated article found in D5’s
computer); and TB10, item 166 (an undated document seized from D46’s residence).
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78. On the other hand, in respect of acts and declarations done or
uttered on or after 1 July 2020, we are satisfied that the threshold
requirements are met in respect of each and every defendant and therefore
the Rule is applicable. The weight (if any) of those pieces of evidence,
however, is a matter to be decided after consideration of all the evidence,

including that of the defence.

Prosecution’s Secondary Contention

79. The Prosecution’s Secondary Contention is, in our view, not
controversial. We note that even the Majority of the Defendants in the
Joint Submission accept that:

“75. The pre-legislation acts and declarations in Dennis, like

the pre-NSL acts and declarations in this case, may be relevant

to prove the doers and makers’ state of mind and therefore

admissible against the doers and makers, subject to the
exclusionary rule.”

80. In our judgment, the Prosecution’s Secondary Contention,
insofar as it does not entail any problems of hearsay or the invocation of
the Rule, is well-supported by case authorities like Ahern v R; Oei
Hengky Wiryo v HKSAR (No 2); and HKSAR v Arias Guardia.

81. Furthermore, having carefully considered each of the items
in Annex |, we are of the view that the acts and declarations of the
defendants concerned are relevant and admissible in that they are capable
of explaining the conduct of the doers and makers and/or cast light on
their individual state of mind at the material period. In this regard, no
distinction should be made between the pre-NSL acts and declarations
and the post-NSL ones. Besides, we do not see any valid grounds for

excluding any of the acts and declarations in Annex | which are to be
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used for non-hearsay purpose. The weight to be attached to those,
however, is a matter to be addressed and decided when it comes to our

analysis of the evidence.



- 302 -

Annex E

Reasons for Ruling on D5’s No Case Submission

The applicable test

1. The traditional test for deciding whether there is a case to
answer is laid down in R v Galbraith!. In the recent case of Re Secretary
for Justice’s Reference (Nos 1-3/2021) 2, the Court of Appeal
comprehensively explains and reiterates the relevant principles regarding
a case depending on circumstantial evidence. We do not intend to repeat
those. It suffices for us to say that on a proper application of the test in R
v Galbraith, the question is whether it is properly open to the jury to
reach the inference contended for by the prosecution. It is essential to
focus on the question whether, taking the prosecution case at its highest,
there was evidence upon which a reasonable jury, properly directed,
could infer guilt. If so, the case could be left to the jury, notwithstanding
there might be another inference consistent with innocence. The power to
rule no case to answer after all the evidence has been heard is only to be
very sparingly exercised. That said, in cases where the evidence is
inconsistent with the defendant’s guilt (i.e. evidence being
incontrovertible and wholly irreconcilable with the prosecution case) such
that the prosecution’s case is doomed to fail, the judge could rule that

there is no case to answer.

1 [1981] 1 WLR 1039.
2 [2022] 5 HKLRD 886.
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D5’s submission

2. Mr Shek for D5, relying on both limbs of Galbraith,

submitted that there was either “no evidence” or that the evidence was too
tenuous on the following matters in respect of D5:

(1) DS5’s role in the conspiracy as alleged in Annex II to the

Prosecution’s Re-Amended Opening (“Ground 17°); and

(2) that the conspiracy alleged involved “unlawful means” and

that D5 had the necessary mens rea (“Ground 2”).

3. As regards Ground (1), Mr Shek noted that the Prosecution
allege in their opening that D5 played the following roles in the

conspiracy charged:

(@) initiating and promoting the campaign titled “Say No to
Primary Dodgers” (“the Campaign”);

(b) advocating for the holding of the Primary Election;

(c) contributing to the design and arrangement of the Primary
Election; and

(d) continuing in the promotion of the Campaign.

4, In relation to (a) and (d), Mr Shek had no quarrel that D5
initiated and promoted the Campaign. He submitted, however, that the
evidence was against the prosecution case that D1 and D2 had intended to
set up a “binding” Primary Election or that the Campaign was a respond
to the advocacy of D1 and PW1 for that purpose. Mr Shek also stressed

that the evidence showed that D5 was not an organiser of the Project 35+,
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that he had not participated in any of the coordination and that he was

unknown to any of the participants apart from DL1.

5. In relation to (b), it was submitted that the fact that D5 had
advocated for the holding of the Primary Election was neither here nor
there, as that had already been decided by the organisers of Project 35+ as
early as 26 March 2020. In relation to (c), it went against the evidence
and there was nothing to show that D5 had the intention to push for
indiscriminate vetoing of the Budget or public expenditure introduced by

the Government.

6. As regards Ground (2), Mr Shek submitted that the

prosecution had adduced no evidence on “unlawful means” and that there
was no evidence to show that D5 had the intention to subvert the State

Power.

Consideration

Terms vs mere overt acts

7. It was well-established that in case of a conspiracy charge,
the fact that particulars of an offence were given did not mean that each
of them was an essential ingredient of the offence. What the prosecution
was required to prove were the terms, rather than the overt acts, of the
agreement charged: R v Hancock®. The overt acts might simply be

particulars provided to give reasonable information to the defendants on

3 [1996] 2 Cr App R 554.
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what the prosecution case was and how the prosecution intended to prove
the existence of the conspiratorial agreement. However, sometimes it
could be difficult to distinguish between the terms of the conspiracy and

mere overt acts.

8. In explaining the distinction between the terms of the
agreement on the one hand and mere overt acts on the other, the Court of
Final Appeal in HKSAR v Chen Keen* cited with approval the following

passages of Thomas LJ (as he then was) in R v K5 (footnotes omitted):

“... we agree with the editors of Archbold that much greater
care needs to be taken in framing the indictment and especially
in the definition of the agreement alleged. There must be a
clear distinction between the agreement alleged and the
reasonable information given in respect of it. ... In our view
therefore, the indictment should identify the agreement alleged
with the specificity necessary in the circumstances of each case;
if the agreement alleged is complex, then details of that may be
needed and those details will as in Bennett form part of what
must be proved. If this course is followed, it should then be
clear what the prosecution must prove and the matters on which
the jury must be unanimous: see Bennett.”

“Further particulars should be given where it is necessary for
the defendants to have further general information as to the
nature of the charge and for the other purposes identified by
Lawton L.J. in Landy. Such further particulars form no part of
the ingredients of the offence and on these the jury do not have
to be unanimous, as this court correctly decided in Hancock.”

(emphasis added)

4 (2019) 22 HKCFAR 248, [64].
5 [2005] 1 CrAppR 25.
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9. In the final analysis, the crucial issue for the Court in this
regard was whether the particulars given were “meant and understood to
be simply overt acts proving or evidencing the existence of the
conspiratorial agreements alleged under [the charge], or whether they
were said to be ... forming part of the respective conspiratorial
agreements, agreed upon by the conspirators concerned” ®.  Our
understanding of the effect of Chen Keen’s case was that whether the
particulars constituted the terms of the conspiracy under consideration
was not solely a matter of construction of the charge, but would also

depend on how the prosecution had opened and presented their case.

Elements of the offence

10. In deciding whether there was a prima facie case for the
defendants to answer, this Court had first to determine what were the
elements of the offence which the prosecution had to prove. We noted
that cases like R v Landy; R v Hancock; R v K; and HKSAR v Chen Keen,
the charges in question were the common law conspiracy to defraud. In
the present case, we were concerned with a statutory conspiracy to
commit a statutory offence. Therefore, the elements of the conspiracy
under consideration would be informed by the statutory offence, which

the defendants allegedly agreed to commit.

11. We would in due course discuss in greater details what we

consider to be the elements of the substantive offence under NSL 22. For

& Supra, [70]. See also [83].
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the present purpose, if suffices for us to say that the element of the

substantive offence are as follows:

(1) organising, planning, committing or participating in;
(2) an act by force or threat of force or other unlawful means;

(3) which seriously interfering in, disrupting, or undermining
the performance of duties and functions in accordance with
the law by the Government of the HKSAR; and

(4) with a view to subverting the State power.

12, Therefore, in relation to D5, in order to establish guilt what
the prosecution had to prove was that he agreed with at least one of the
named co-conspirators to commit a course of conduct which, if executed
In accordance with their intentions, would necessarily involve the
commission of the offence under NSL 22: Harjani Haresh Murlidhar’. It

followed that it would not be pertinent that:

o D5 was known only to D1 but not to any of the candidates;

o whether he had played the roles ascribed to him by the
prosecution in their opening speech; or

o whether he had participated or agreed to participate in the
Primary Election.

7 (2019) 22 HKCAR 446.
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there was evidence to show, prima facie, that D5 was a party to the
conspiracy charged: cf Wong Chor Wo v HKSARS, In this regard, it was
important to note that the prosecution had, on more than one occasion,

made it abundantly clear that the particulars given in the charge were just
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For the present purpose, the crux of the matter was whether

overt acts rather than the terms of the agreement charged:

1)

on 13 February 2023, after the opening speech of the
prosecution and before the first witness was called to give
evidence, this Court posed the following questions to the

prosecution:

“Before you deal with the Admitted Facts let’s deal with the
issue of whether the charge, the particulars, whether the
particulars, the terms of the conspiracy or whether the
particulars are the word texts, etc, etc, because it seems, it
seems to us that unlike the case of Chen Keen this is a statutory
conspiracy charge so rather than a common law conspiracy so |
don’t know whether it makes any difference. ...”

In reply, Mr Man for the prosecution replied,

“ My Lords, we would like to clarify with the following.
As to the agreement itself, my Lords may | refer you to the
opening, the existing written opening, paragraph 3A. ...

You can see that it reads “The essential terms of the
conspiracy that defendants agreed to seriously intervene in,
disrupt or undermine the performance or duties and functions in
accordance with the law by the body of power of Hong Kong
SAR, that is the defendants agreed indiscriminately vetoed any
budgets or public expenditure to be introduced by the
government to compel the Chief Executive to dissolve the
LegCo and to cause the Chief Executive to resign”.

8 FAMC 42/2008 (unreported) (dated 9.9.2008).
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We would like to clarify, so far as the agreement is
concerned, what the prosecution is saying, the defendants
agreed course of conduct was to indiscriminately veto any
budgets or public expenditure to be introduced by the
government and the effect was to cause the Chief Executive to
dissolve the LegCo and resign under the Basic Law. We
believe this clarification would be sufficient for the defendants
to know what the prosecution are alleging.”

Secondly,

upon being question by this Court about the case of HKSAR
v Chen Keen, Mr Man once again confirmed his stance as

follows:

“MR MAN:

LEE J:

MR MAN:

on 8 June 2023, when the dealing with the

submissions of “No Case” by some of the defendants and

My Lord, I have to submit that if we look at Chen
Keen, that Decision of the Court of Final Appeal,
we have to bear in mind that in that particular case,
as what has been said in paragraph 83 of the
Judgment, the prosecution had never informed the
court what the overt acts are in that particular case
and the court had not clarified with the
prosecution as to what were the overt acts and so
in the appeal proceedings the court had to decide
whether the Judge when making the summing-up,
directing the jury, as to whether they had to make
a unanimous decision as to a particular area as
stated in the indictment. They have...

So you are saying that because you have state your
position very clearly as to what are the terms,
what are the alleged terms of the conspiracy and
what are merely overt acts as evidence of the
conspiracy so there is no unfairness whatsoever?

And there will be no misunderstanding
whatsoever on the part of the defendants.
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MR MAN: So it all depends on the particular facts and
particular issue of a particular case. Here we are
talking about an NS offence and when we look at
the indictment the particulars is pretty long so it is
quite unimaginative that the prosecution are
saying that each and every words in the indictment
have to be proved beyond reasonable doubt and
they are all the core conspiracy amongst the
conspirators.  It’s not our case and we had
categorically told the court that even in the
magistracy level and also here in this trial we had
told the court clearly that the Roman (i), (ii), (iii),
(iv) all overt acts except what we make it clear in
our amended opening paragraph 3(a) that some
particulars in Roman (i) is the core matter, is the
element of the offence.”

14, Paragraph 3(a) of the Re-Amended Opening of the

Prosecution read as follows:

“3a. The essential terms of the Conspiracy are that the
defendants agreed to seriously interfere in, disrupt or
undermine the performance of duties and functions in
accordance with the law by the body of power of HKSAR.
That is, the defendants’ agreed course of conduct was to
indiscriminately veto any Budgets or public expenditure to be
introduced by the Government. The effect was to cause the
Chief Executive to dissolve the LegCo and resign under the
Basic Law. The purpose of the Conspiracy was to subvert the
State power. The means employed involved the unlawful means
other than force or threat of force."

15. In view of the above, we were satisfied that there was no
room for any misunderstanding on what the terms of the conspiracy
charged were. Given the clear reply by the prosecution to the Court, the
defendants were made aware that the essence of the charge was the
allegation that the defendants were parties to an agreement to participate

in the Scheme so as to seriously interfering in, disrupting, or undermining
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the performance of duties and functions of the Government of HKSAR
by first obtaining a controlling majority in the LegCo and then unlawfully
abusing their power as LegCo members by indiscriminately vetoing any
budgets or public expenditure to be introduced by the government, with
the effect that the Chief Executive would be forced to dissolve the LegCo
twice and eventually to step down as provided for in the Basic Law. As

to the other particulars given in the charge, they were just overt acts.

As regards Ground (1)

16. Applying the above to this case, based on the evidence
before us concerning D5 and in particular his WhatsApp exchanges with
D1 and what D5 said in his interview, we were satisfied that there was

sufficient evidence to show, prima facie, that:

(i) D5 knew that the purpose of the Project 35+ was to make
use of the vetoing power of the majority in LegCo in order to
force the Government to accede to the “Five Demands”,
failing which to force the CE to dissolve the LegCo and to
eventually step down by the operation of the BL;

(i) D5 also knew that it was essential, in order for the Project
35+ to be successful, to ensure that only the winners in the
Primary Election would run in the LegCo election;

(iii)  in the circumstances, D5 agreed with D1 that he would assist
in the Project 35+ by taking steps to see that only the
candidates who won in the Primary Election would run in
the LegCo election; and
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(iv) despite the fact that the Campaign might have begun its life
before D5 and D1 had reached the aforesaid agreement, it
subsequently became the means by and through which D5
carried out his part of the agreement with D1 in that the
Campaign was to: (1) put pressure on the pro-democrats who
intended to run in the LegCo election to first take part in the
Project 35+; and (2) deter losers in the Primary Election
from running in the LegCo election.

Based on the above, we rejected Mr Shek’s submission on Ground (1).

As regards Ground (2)

17. Subject to any further submissions which might be made in
closing speeches, for the present purpose, we accept that the term
“unlawful means” in NSL 22 is not restricted to criminal acts but is wide
enough to cover a situation where a legislative councillor abuse his/her
power in violation of his/her constitutional duty as prescribed in the BL.
We also accept that if a legislative councillor agreed with his/her
colleagues in the majority to indiscriminately veto the budget regardless
of its merits with a view to coerce the Government to accede to their
political demands which had nothing to do with the budget itself, failing
which to bring down the CE, that would constitute an abuse of their

power.

18. As regards the mens rea of the offence, we readily accepted
that the crime of conspiracy required an agreement between two or more

persons to commit an unlawful act with the intention of carrying it out. It
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was the intention to carry out the crime that constituted the necessary

mens rea for the offence: Yip Chiu-cheung v Q (PC)°.

19. Concerning the specific intent of the substantive offence
under NSL 22, subject to any further submissions which might be made
in closing speeches, we were satisfied that an intention to subvert the
“State Power” included an intention to seriously interfering in, disrupting,
or undermining the performance of duties and functions in accordance
with the law by the Government of the HKSAR.

20. In the case of D5, as aforesaid, we were satisfied that there

was prima facie evidence showing that:

(i)  he knew that the purpose of the Project 35+ was to make use
of the vetoing power of the majority in LegCo in order to
force the Government to accede to the “Five Demands”,
failing which to force the CE to dissolve the LegCo and to
eventually step down by the operation of the BL; and

(i)  with that knowledge, he agreed with D1 to assist in the
Project 35+.

Based on the above, coupled with the undisputed evidence that D5 had
carried out the Campaign in aid of the Primary Election, we were
satisfied that there was a reasonable inference properly open to the

tribunal of fact that D5 had at the material time the requisite intention that

9 [1995] 1 AC 111, 117-119.
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the agreement (which was the subject matter of the charge) be carried out,

including the specific intent to subvert the State Power.

21. Thus, we also rejected D5’s submission on Ground (2).
Conclusion
22. Based on all of the above, we were satisfied that there was

sufficient evidence against D5 so that he had a case to answer on the

charge.
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Annex F

Reasons for Ruling on D17, D33 and D38s’ No Case Submission

1. A number of grounds were put forward by D17, D33 and

D38 for their applications for no case to answer.

2. The first ground for D33 was that the prosecution failed to

prove the essential element of “unlawful means”.

3. For reasons stated in paragraph 12 to 46 of our Reasons for

Verdict, we did not accept that.

4, The 2™ ground for D33 was that the prosecution failed to

prove the essential element of “subverting the State power”.

5. For reasons stated in paragraph 47 to 88 of our Reasons for

Verdict, we did not accept that.

6. The 3 ground put forward was that there was insufficient

evidence to link D33 to the agreement to veto the budgets.

7. At the no case stage, we were only concerned with any
prima facie evidence. In our view, there was sufficient prima facie
evidence. Undisputed evidence pointed to the fact that by 9 June 2020 if
not earlier, D1, PW1 and others had reached an conspiratorial agreement
to use the power conferred by the BL to veto the budgets irrespective of

the merits and contents of the budgets. There was prima facie evidence
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that D33 had received a copy of the final coordination agreement.
Further, D33 endorsed the IWR declaration, in particular, paragraph 3.1
and 3.2 of the declaration on 10 June 2020.

8. D33 submitted her nomination form by the end of June
2020and subsequently participated in the Primary Election in the
beginning of July 2020. D33 won the Primary Election and participated
in the localist resistance camp press conference on the 15 July 2020. The
use of the vetoing power was mentioned. In addition, D33 published an

article on the Los Angeles Time in August 2020.

Q. In conclusion, D33’s application for no case to answer was
refused.

10. For D17 and D38, two grounds were put forward.

11. The first ground was that the prosecution failed to prove the

element of “unlawful means”.

12, For reasons stated in paragraph 12 to 46 of our Reasons for

Verdict, we did not accept that.

13. The 2™ ground was that the prosecution failed to prove D17
and D38 agreed to veto the budgets indiscriminately and / or to subvert
the HKSAR Government.

14, Again at the no case stage, we were only concerned with

prima facie evidence. In our view, there was sufficient prima facie
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evidence. Undisputed evidence pointed to the fact that both D17 and D38
sent their representative to attend coordination meeting. By 9 June 2020,
if not earlier D1, PW1 and others had reached an conspiratorial
agreement to use the power conferred by the BL to veto the budgets

irrespective of the merits and contents of the budgets.

15. D17 and D38 submitted their nomination forms at the end of
June 2020 and subsequently participated in the Primary Election in the

beginning of July 2020.

16. In the election forum held at the end of June 2020, D38
followed the contents of Debate Notes which suggested the fact that he
was aware of the contents of IWR declaration and that he would have no
hesitation in signing it but for the fact that it was not initialised by the

official organisers of the Primary Election.

17, The Debate Notes indicated D38’s knowledge and belief on
the Scheme.
18. As for D17, a copy of the final coordination agreement was

found in D17’s computer on the day of her arrest.

19. At the election forum, D17 undertook that she would be
willing to sign for the IWR declaration if D1 required it to be signed.
D17 further stated that if she lost in the Primary Election, she would

support the winners in the Primary Election to achieve their common goal
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of 35+. D17 lost in the Primary Election and undertook not to participate

in the official LegCo election.

20. In light of the above, D17 and D38s’ applications for no case

to answer were refused.
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