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Case Analysis Template


Case Title: National Public Broadcasting Organization Radio-Television Slovenia v. Slovenia
Court: Constitutional Court of the Republic of Slovenia
Case Number: U-I-106/01
Date of Decision: 02/05/2004
Country: Slovenia
Mode of Expression: Audio / Visual Broadcasting
Outcome: Decision Outcome (Disposition/Ruling), Judgment in Favor of Petitioner


Summary and Outcome
The Constitutional Court of the Republic of Slovenia ruled that the arbitrary reduction of the public radio and television broadcaster's funding, as prescribed by the challenged provisions of the Media Act and the relevant secondary legislation, violates the constitutional guarantee of freedom of expression by undermining the public broadcaster’s financial and programmatic independence without a substantiated justification. The Slovenian Media Act was amended to redirect 3% of the public broadcaster’s funding, originally intended solely for its programs, to fund local, regional, and student media content. The public broadcaster contested this amendment, arguing it violated constitutional protections. Despite objections from the Government, some members of parliament, and the public broadcaster, the amendment was adopted without evaluating its impact on the broadcaster’s operations. The Constitutional Court ruled that the amendment unconstitutionally impaired freedom of expression by arbitrarily reducing the public broadcaster’s funding, thus threatening its ability to serve the public interest through independent public service broadcasting.


Facts 
The complainant National Public Broadcasting Organization Radio-Television Slovenia is a non-profit organization and the country's sole public radio-television organization, operating as a public institution of special cultural and national significance. It renders public broadcasting services in the field of radio and television activities to meet the cultural, social, and democratic needs of Slovenian citizens, as well as minorities and Slovenians abroad. The services it provided were financed from several sources, including monthly contributions mandatorily paid by each Slovenian citizen with access to radio or television services.

On April 27, 2001, the Slovenian parliament amended the Media Act, which prescribed the mandatory subscription fee for Radio-Television Slovenia and redirected 3% of the collected funding to other media organizations. The contested new Article 82 of the Media Act was introduced during the third reading of the legislative without prior inclusion in the government's draft.

During the third reading, several objections were voiced, both regarding the manner in which the amendment was proposed and its content. Thus, the Secretariat of the National Assembly for Legislation and Legal Affairs warned that the newly proposed provisions might be unconstitutional and highlighted the potential for legal conflicts with Radio Television Slovenia. The National Assembly for Culture, Education, Youth, Science, and Sport Committee agreed with the expressed concerns. It recommended exploring alternative solutions for funding special-purpose programs outside the public broadcaster's domain. The representatives of the Slovenian government acknowledged the constitutionally problematic nature of the proposed provisions. They expressed support for potential legal action by Radio Television Slovenia if the provisions were to be enacted. Several parliamentarians and representatives of the public broadcaster who participated in the discussions expressed similar opinions and concerns.

After deliberation, the members of parliament voted by a majority in favor of the contested amendment to redirect 3% of the subscription fee to other radio content and television programs of local, regional, or student significance outside of public broadcasting services performed by the National Public Broadcasting Organization Radio-Television Slovenia. 

The Regulation on Criteria for Financing Program Content of Radio or Television Programs with Local, Regional, or Student Significance was enacted on December 14, 2002. This secondary legislation further regulates and delineates the beneficiaries and scope of financing from the redirected funds.

The National Public Broadcasting Organization Radio-Television Slovenia filed a request for a constitutional review of Article 82 of the amended Media Act in 2001. On February 6, 2003, it broadened the request to include the arguments for the unconstitutional nature of the Regulation on Criteria for Financing Program Content of Radio or Television Programs with Local, Regional, or Student Significance.


Decision Overview

Judge Wedam Lukić, President of the Constitutional Court, delivered the Judgement for the Constitutional Court of Slovenia. The main issue for the Court was whether the interference with the financial independence of the national public broadcaster constituted a violation of the constitutional principle of freedom of expression due to Radio Television Slovenia's special significance as a public institution.

The Court assessed the constitutionality of the contested provisions of the Media Act and the Regulation on Criteria for Financing Program Content of Local, Regional, or Student Radio and Television Programs, challenged by RTV Slovenia for violating freedom of expression under Article 39 of the Constitution. Article 38 of the Media Act and Regulation as secondary legislation redirected 3% of the collected funds from public broadcasters to other media organizations. Article 39 of the Constitution guarantees freedom of expression, including public information rights.

The Constitutional Court of Slovenia addressed several legal issues relevant to freedom of expression, namely the existence of a legal interest of Radio Television Slovenia to protect free expression, the connection between the financial autonomy of the national public broadcaster and its freedom of expression, the necessity of sufficient grounds for legislative decisions impacting freedom of expression and the broadcaster's constitutional role in ensuring free expression to the general public.

First, the Court assessed whether the applicant had a legal interest in starting a constitutional proceeding concerning the amended Media Act. It held that the national broadcaster, established as a public institution of special cultural and national importance, performs a public service in radio and television activities and thus aims to fulfil the right to public information and the public's right to being informed. Its core function is to enable individuals to exercise their constitutional rights related to freedom of expression and information. 

Therefore, it held that the complainant has a legal interest in challenging the constitutionality of provisions in the Media Act that might interfere with its constitutional position.

In analyzing the interference with the financial autonomy of Radio Television Slovenia, the Court focused on the question of redirecting 3% of the subscription fee to local, regional and student radio and television programs might undermine the financial autonomy of the public broadcaster to the degree that it violates its constitutional right to free expression of media institution operating in the public interest. It held that a balance needs to be struck between securing the financial independence of the public broadcaster by providing sufficient financial resources and ensuring such a structure of sources that prevents a decisive influence of the state and other social groups on the public broadcaster's programmatic and organizational independence. 

Thus, the Court noted that while the state may regulate the funding of Radio Television Slovenia, it may not do so arbitrarily. It held that 'if the legislator, in collaboration with RTVS, after a careful assessment of the possible consequences of reducing the contribution, determines that the reduction will not jeopardize the constitutionally protected independence of RTVS or affect the performance of its duties, the decision to reduce the contribution would be substantively justified. Conversely, if this is not the case, the legislator's decision is arbitrary and constitutes an impermissible interference with the constitutional position of RTVS.' [Para. 16] 

Accordingly, the Court declared the legislator's intervention in the financial independence of the public broadcaster unconstitutional and in violation of its right to freedom of expression.

On the broader role of Radio Television Slovenia in free expression in Slovenia, the Court considered the public broadcaster's role as a public institution of a special cultural and national significance that was established to protect the right to information and freedom of expression. It ascertained whether the amended provisions of the Media Act and secondary legislation negatively influenced the ability of the public broadcaster to fulfil its constitutional mandate. The Court stressed that 'the freedom of expression under the first paragraph of Article 39 of the Constitution requires the state to adopt appropriate regulations to ensure that public media (especially radio and television) can independently carry out their functions (tasks) in freely shaping public opinion.' [para. 8] It held that 'therefore, the legislator must ensure public media's programmatic, organizational, and financial independence through appropriate legislation. This particularly applies to those public media (specifically RTVS) established by the state, whose primary purpose is to ensure the realization of the constitutional right (of citizens) to public information and to be informed.' [para. 8] It stressed that 'A free and independent press helps establish and shape an impartial, informed public, enables its ability to oversee all branches of government, and ensures the effective functioning of the political opposition to the ruling authority.' [para. 7] 

Accordingly, the Court held that the arbitrary lowering of the public broadcaster's funding compromised Radio Television Slovenia's ability to fulfill its constitutional mandate.

Decision Direction

Expands Expression

The ruling of the Slovenian Constitutional Court expands freedom of expression by strengthening public broadcasters' financial and programmatic independence. It also emphasizes the importance of independent public media and thus supports media freedom as an essential right. In the Slovenian context, this decision strengthens protections for public broadcasting as a cornerstone of democratic discourse.

National Law Perspective

National standards, law or jurisprudence:

Slovenia, Act on Radiotelevision Slovenia, 1994 with amendments 
Slovenia, Media Act, ZMed, 2001
Slovenia, The Regulation on Criteria for Financing Program Content of Radio or Television Programs with Local, Regional, or Student Significance
Slovenia, B.D.C. v. Večer, Constitutional Court Decision No. Up-20/93, 1997
Slovenia, Supreme Court v. Slovenia, Constitutional Court Decision No. U-I-172/94, 1994
Slovenia, Ivica Radja and others v. Slovenia, Constitutional Court Decision No. U-I-174/94, 1998

Case Significance

The decision establishes a binding or persuasive precedent within its jurisdiction.
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