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“12. We start by making a comment in_relation to
paragraph 21 of the judgment in Lei Tin Seng which suggests,
so_it would seem or so it has been taken, that one should not
necessarily assume that the legislature intended by its increase
in_the maximum penalty available to visit correspondingly
heavier sentences for offences other than those in the most
serious cases. If that was what the court meant, we respectfully
and firmly disagree. With great respect, it does not flow from
the logic of the matter or, indeed, accord with a judgment of the
Court in Secretary for Justicev Lau Sin Ting [2010] 5
HKLRD 318 delivered a few months later in which the Court,
at para 45, specifically endorsed the approach of Sir Igor
Judge, Chief Justice of England in Richardson [2007] 2 All
ER 601 at para 13, where in reference to an increase in
maximum penalty in the United Kingdom for the like offence
said.:

TS 21 B o



‘... the principle to be derived from [the authorities] is
that the primary object of increase in maximum
sentence was to address cases of the most serious
gravity, so as to permit the sentence to be greater than
before, and in an appropriate case to be as long as or
longer than the previous maximum. However, even in
such cases it was not intended that the increase in
sentence should reflect the consequences of the increase
from ten years to fourteen vears in a strictly
mathematical proportion. It has long been recognized
that _mathematics does not provide the appropriate
answer to a sentencing decision. That said, appropriate
proportionality between the huge variety of offences
which come within the ambit of these crimes leads to the
conclusion that if the level of sentence in cases of the
utmost_gravity is significantly increased (as it should
be) there should be some corresponding increase in
sentences immediately below this level of gravity,
continuing down the scale to the cases where there are
no aggravating features at all. ...’

13. That approach seems to us to be unimpeachable
and is the approach which should henceforth be
followed in relation to the increase in the maximum
sentence for this offence which took effect in July

2008.” (FIEEHISE 12 K5 13 B)(AS7 547

21. FEFERESI B ZE B Richardson (17 HIl 1% 585
H— & NS & & 1 B s = i AH Y e A e
DI AN AR RE B BREEERAOIEHES - A~
& i 8 25 15 B Y DR A JEAR S 3 o BIRAERAAEE
K — RV -

22. FEFEREAE Chan Kwok Fai H f& KV 5% — SR £
Secretary for Justice v Lau Sin Ting [2010] 5 HKLRD 318 > 3§ 5%
NZEL Y

“But it must be borne in mind, as the judge stated, that there is
a considerable element of general deterrence involved in
sentencing for this offence. The seriousness of the offence is
underlined by the increase in the maximum penalty from 5 to
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10 years’ imprisonment six months before the present offence
occurred. _No doubt the legislature in increasing the maximum
penalty for the offence intended to reflect public sentiment that
greater deterrence was called for in this sort of case.” (FEEHY
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29. 125 (k48 Ho Yung Yin th{yiH 22

“Unless the criminal record shows the defendant to be a
persistent offender, and here it does not, then his prior
conviction does not aggravate the offence; it simply means that
the defendant cannot get any mitigating benefit from being a
person of good character.” (F|ZE N EE 24 E¥)
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“We do not accept that where a judge relies upon previous
offending as an aggravating feature, such a course necessarily
would require more than a single previous instance of similar

offending.” (FIFEHYEE 33 E%)
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© HKSAR v Har Tsz Yui [2019] HKCA 964; FE 1155 15 B,

7 That the NSL should be construed to include the section 10(1)(c) offence as an
offence endangering national security appears inescapable. ...The combined effect of
BL 23 and NSL 7 is therefore to make it clear that a prohibited act of sedition —
including an offence contrary to section 10(1)(c) of the Crimes Ordinance — qualifies
as an offence endangering national security.
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40. FERERETE HKSAR v Chiu Wai Kan Vicken (No.2)
[2011] 5 HKLRD 422 at 428-429 1 > 5| Veen v The Queen
(No. 2) [1988] 164 CLR 465 at 472, 474 145 :

“The distinction in principle is clear between an
extension merely by way of preventive detention,
which is impermissible, and an exercise of the
sentencing discretion having regard to the
protection of society among other factors, which is

permissible.” (F|EE 1Y EE 24 E%)

the practical observance of a distinction
between extending a sentence merely to protect
society and properly looking to society’s protection
in determining the sentence calls for a judgment of
experience and discernment.” (F|zE 1 25 E)
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