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· When filling in the large fields, do not indent the beginning of paragraphs and put a blank line between paragraphs for easy reading. 
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Analysis:

· Summary and Outcome: 

On July 25, 2024, the Oversight Board decide in two cases that the removal of AI-generated nude images of female public figures was compatible with Meta’s content policies and human rights obligations. In the first case, the Board overturned Meta’s decision to keep up a post containing an AI-generated nude image of an Indian female public image. After a user reported the image, the appeal was automatically closed as it wasn’t reviewed in 48 hours. In the second case, the Board upheld Meta’s decision to remove an AI-generated nude image of an American female public image. The Board stressed that AI-generated nude images disproportionately affect women and girls, violating their rights to privacy and protection from mental and physical harm. The Board found that removing the content is the only effective way to protect those impacted due to its severe harm. The Board’s  recommendations aim to make Meta's rules on this type of content more intuitive and to make it easier for users to report non-consensual sexualized images.

*The Oversight Board is a separate entity from Meta and will provide its independent judgment on both individual cases and questions of policy. Both the Board and its administration are funded by an independent trust. The Board has the authority to decide whether Facebook and Instagram should allow or remove content. These decisions are binding, unless implementing them could violate the law. The Board can also choose to issue recommendations on the company’s content policies.

· Facts:

In this decision, the Oversight Board assessed two cases together. In the first case, a user posted an AI-manipulated image of a nude woman, with her face visible, resembling an Indian public figure. The image appears to have been based on a photo of the woman in beachwear that was also part of the same Instagram post. The account responsible claims to post only AI-generated images of Indian women and included hashtags indicating the image was AI-created.

Another user reported the content to Meta for pornography, but the report was automatically closed after 48 hours without review. The user appealed again but this appeal was also automatically closed. The user then appealed to the Board. After the Board selected the case for review,  Meta reassessed the content and removed the post for violating its Bullying and Harassment policy. Meta also disabled the account that posted the content and added the image to its Media Matching Service (MMS) bank, which automatically find and remove images that have already been identified as violating.

In the second case, a user posted AI-generated image of a nude female American public figure being groped on the breast to a Facebook group for AI creations. The caption only the photo included the public figure’s name. The AI-generated image was removed for violating Meta's Bullying and Harassment policy due to containing "derogatory sexualized photoshop or drawings." A similar image had been previously posted and removed after Meta’s subject matter experts determined it violated the same policy. The image was added to an MMS bank. The user who posted the image appealed the removal, but the report was automatically closed. The user them to appeal to the Board to have the content restored.

· Decision Overview: 

The main issue before the Board was whether Meta’s original decision not to remove the post containing an AI-generated nude image of the Indian female public figure in the first case and Meta’s decision to remove  the post containing an AI-generated nude image of the American female public figure in the second case were in compliance with Meta’s content policies and human rights obligations. 

In the first case, the user who reported the content expressed concern about AI-generated explicit images of celebrities appearing on Instagram, especially given that teenagers can access the platform. The content creator did not submit a statement to the Board. In the second case, the user explained that their intention was to entertain people not to bully, harass or degrade the public figure.

On Meta’s end, the company assessed both posts under its Bullying and Harassment and Adult Nudity and Sexual Activity policies. The company found both violated the Bullying and Harassment policy, but only the post in the second case violated the Adult Nudity and Sexual Activity Community Standard. 

Meta's Bullying and Harassment policy protects public and private figures from derogatory sexualized photoshopped or AI-generated images, as such content undermines safety and respect on its platforms. Meta assesses these violations case-by-case, using context clues and signals from credible sources like third-party fact-checkers and Trusted Partners.

Meta informed the Board that in the first case, Meta determined the image violated the policy as it was AI-generated to resemble a public figure in a sexually suggestive pose with the caption confirming the image AI-generated. However, in the second case, whether the image was AI-generated wasn’t so clear. Meta identified the image as AI-generated due to the unnatural combination of a face with a nearly nude body as the “coloring, texture, and clarity of the image suggested the video [image] was AI-generated” [p. 9] Additionally, media reports on such content, and the fact it was posted in an AI-focused group led to the same conclusion. Both images were removed for policy violations.

Moreover, Meta explained the image in the second case also violated the Adult Nudity and Sexual Activity policy because it depicted someone "grabbing" the AI-generated image of the female public figure, violating the rule against imagery showing the squeezing of female breasts. However, the image in the first case did not violate this policy, as it did not meet the company's definition of a prohibited close-up of buttocks.

Meta justified removing both posts, stating that the balance between its values safety, privacy, dignity, and voice was appropriate since the content had minimal creative value. Based on the hashtags and captions, Meta concluded that the intent was sexual rather than artistic. The company emphasized that the safety concerns outweighed any expressive value, citing previous discussions on public figure harassment, which can lead to self-censorship and silencing of witnesses.

In May 2024, Meta updated its Adult Nudity and Sexual Activity policy to cover all "photorealistic imagery," presuming such content is real unless proven otherwise. This includes realistic AI-generated images of real people, like celebrities, when they feature nudity or sexual activity with few exceptions. The update aims to prevent the sharing of non-consensual or underage content. The Oversight Board supports this clarification and Meta's effort to treat realistic AI-generated images the same as real ones.

Under the updated policy, both images in the case would still be removed: the first for violating the Bullying and Harassment policy, and the second for also breaching the Adult Nudity and Sexual Activity policy by depicting prohibited squeezing of breasts.

Meta clarified that the MMS banks detect and act on images posted on its platforms by converting flagged content into a "hash," which is then linked to a specific policy. These banks automatically identify and remove previously reviewed and flagged content, but they are not designed for specific behaviors like derogatory sexualized photoshopping. 

In the second case, the image was removed because an identical one had already been reviewed and added to an MMS bank. However, the image in the first case (was initially not added to the MMS bank. Meta explained that not all violating content is automatically added, as banking content requires approval due to the potential risks of over-enforcement. Meta only decided to add the image to the bank after the Board inquired about it.

(1) Compliance with Meta’s content policies;
  
The Board analyzed whether the two posts violated the Bullying and Harassment policy and the Adult Nudity and Sexual Activity policy. 

The Board concluded that both images violated Meta’s prohibition on "derogatory sexualized photoshop" under the Bullying and Harassment policy. Both had been altered to display the face of a real person alongside a nude or nearly nude body, with clear contextual clues indicating the content was AI-generated. The first case included hashtags indicating AI generation, and the second case was posted in a Facebook group dedicated for AI imagery.

Additionally, the Board agreed with Meta that only the second case violated the Adult Nudity and Sexual Activity policy, as it depicted the woman's breast being squeezed. According to the Board, the image in the first case did not violate this policy as it did not fulfill Meta’s definition of a close-up of nude buttock. The Board also noted that similar AI-generated images without clear context they were AI-generated might not be removed under current policies, raising concerns about the impact on victims.

(2) Compliance with Meta’s human rights responsibilities

The Board applies the three-part test to evaluate whether Meta fulfilled its obligations regarding users' freedom of expression in accordance with article 19 of the International Covenant on Civil and Political Rights (ICCPR).

Freedom of  Expression

I. Legality (clarity and accessibility of the rules)

The principle of legality requires that rules limiting expression be clear, accessible, and precise, allowing individuals to understand and regulate their behavior accordingly and shouldn’t grant unchecked discretion to those enforcing them.

The Board found that while the term "derogatory sexualized photoshop" should have been clear to the users posting the content in the two cases, it is generally unclear to most users. Meta explained that this term refers to manipulated images that are sexualized in an unwanted and derogatory way, such as combining a real person's head with a nude or nearly nude body in response to the Board’s question on the meaning of this term. The Board suggested that "non-consensual" would be a clearer descriptor than "derogatory" to emphasize the unwanted nature of these manipulations.

Additionally, the Board found the term "photoshop" outdated and too narrow, as it does not cover the wide range of media manipulation techniques, especially those using generative AI. The Board advised Meta to update its language to encompass newer, broader editing methods in a way that is clear to both users and moderators.

The Board also recommended that these prohibitions be included in the Adult Sexual Exploitation Community Standard rather than the Bullying and Harassment policy, as users may not intuitively associate such images with bullying. The Board stressed that the clarity of the rules is especially important when the same content could be permissible if it were consensually created and shared, as in the first case involving the Indian public figure.

The RATI Foundation for Social Change, an Indian NGO supporting victims of sexual violence, said in a public comment that while it helps remove AI-generated sexual images from Meta's platforms, it was unaware of the "derogatory sexualized photoshop" prohibition under Bullying and Harassment. Instead, it reported such content under policies like Adult Nudity and Sexual Activity, Child Exploitation and Adult Sexual Exploitation.

The Board noted that placing this prohibition under Bullying and Harassment assumes users post AI-generated explicit images to harass, which may not always be true. External research commissioned by the Board showed that users post such content for various reasons, including building an audience, monetizing, or redirecting users to off-platform sites, without intent to harass. The Board also highlighted third party research that revealed motivations like “fun,” “flirting,” or trading images, which suggested the current policy’s focus on harassment is confusing for both posters and reporters.

The Board recommended moving these prohibitions to the Adult Sexual Exploitation policy, which focuses on non-consensual image sharing. The Board stressed this this shift would better address the issue by focusing on the lack of consent and the harm caused by such content. The Board also suggested renaming the policy to something clearer, like "Non-Consensual Sexual Content," to better reflect its scope.

II. Legitimate aim

The Board saw that Meta's prohibition on deepfake intimate imagery aims to protect several rights: the right to physical and mental health as such content is extremely harmful to victims; freedom from discrimination as evidence shows that this content disproportionately targets women and girls; and the right to privacy by preventing unauthorized creation and dissemination of personal images.

The Board concluded that the restrictions on this content are intended to protect individuals from non-consensual sexual imagery and the resulting harms constituting a legitimate aim for limiting such content.

III. Necessity and proportionality

Under Article 19(3) of ICCPR, restrictions on expression must meet the criteria of necessity and proportionality. This means they must be suitable for achieving their protective purpose while being the least intrusive means available to accomplish that goal.

The Board concluded that prohibiting and removing deepfake intimate imagery are necessary and proportionate measures to protect the rights of those affected. Such content causes severe harm to the people depicted, undermining their rights to privacy and protection from mental and physical harm due to the non-consensual sexualization of their images. 

Given the severity of these harms, the Board saw that content removal was the only effective solution, as less intrusive measures, such as labeling, would be inadequate. In the decision of Altered Video of President Biden decision, the Board recommended labeling manipulated content to prevent users from being misled. However, in this case the Board decided that labelling wouldn’t address the harm caused by the creation, sharing, and viewing of these images. Additionally, the Board highlighted that this content disproportionately targets women and girls, making it a discriminatory issue.

The Board also reviewed Meta's use of the MMS banks, noting that while the image in the second case had been added to the MMS bank, the image in the first case was only added after the Board raised the issue. Meta explained that it used media reports as a signal to indicate that the second image was circulating widely, justifying its inclusion in the MMS bank. However, there were no media signals in the first case.

The Board expressed concern that many victims of non-consensual deepfake intimate imagery may not have a public profile and face the burden of continuously reporting these images, which is both traumatizing and resource-intensive. The Board noted that Meta’s reliance on media reports to signal non-consensual imagery is helpful for public figures but insufficient for private individuals who lack media coverage. The Board stressed that Meta should also rely on other signals to detect non-consensual depictions of private individuals.

Regarding the proportionality of Meta’s actions, the Board considered whether all users who shared these images should receive penalties, not just the original poster. The RATI Foundation pointed out in its public comment that offenders often use multiple accounts, and only one might be penalized, allowing the other to continue posting. The Board underlined that while MMS banks can help address this issue, their utility is limited by the database of known images, especially against new AI-generated content. Furthermore, the Board acknowledged that striking all users who share such content could enhance enforcement but might lead to unjust penalties for those unaware the images are non-consensual. Meta’s MMS bank was initially not configured to apply strikes to avoid over-enforcement, but the Board suggested reconsidering this approach, given that users can now appeal these decisions.

Finally, the Board considered whether Meta should treat non-consensual intimate imagery sharing and deepfake intimate imagery separately within its policies. Meta argued that the two categories differ because non-consensual intimate imagery requires explicit signals of non-consent whereas derogatory sexualized photoshopping does not. However, the Board suggested that AI-generated or manipulated sexual content could itself be seen as a signal of non-consent, regardless of whether the content was produced commercially or privately.

The Board noted that Meta’s policies already have significant overlap, which may confuse users. At the time of the cases, Meta’s definition of intimate imagery under the Adult Sexual Exploitation policy included private sexual conversations and imagery from private settings, including manipulated imagery with nudity or sexual activity. The Board discussed the possibility of presuming that all AI-generated sexual images are non-consensual, which aligns with Meta’s current handling of derogatory sexualized photoshop. The Board acknowledged that while this could occasionally lead to the removal of consensual content as demonstrated by the Breast Cancer Symptoms and Nudity and Gender Identity and Nudity decisions, and Breast Self-Exam and Testicular Cancer Self-Check Infographics summary decisions. However, the Board noted that Meta already assumes AI-created sexualized content is unwanted. 

Ultimately, the Board concluded that merging non-consensual intimate imagery and deepfake imagery policies could leverage Meta’s success in combating non-consensual intimate image. However, the Board noted that adopting a presumption that all intimate imagery is non-consensual risked over-enforcement of non-violating content. The Board concluded that this approach was not deemed feasible without risking widespread removal of legitimate content due to Meta’s reliance on automated tools.

Right to Remedy 

The Board expressed concern over the auto-closing of appeals in the first case, where both the original report and the appeal regarding deepfake intimate imagery were closed without review. Meta explained to the Board that content reports, excluding Child Sexual Abuse Material, are eligible for auto-closing if technology does not detect a high likelihood of a violation and the report isn't reviewed within 48 hours.

The Board underlines that many users might be unaware that their appeals may never receive human review, leaving victims of deepfake intimate imagery without recourse. While recognizing the challenges of large-scale content moderation and the necessity of automated systems, the Board stressed that using auto-closing in cases involving deepfakes or non-consensual intimate imagery could severely undermine victims' privacy and safety.

Policy advisory statement:  [Include a summary of the Board's policy advisory statement] 


The Board recommended Meta should move the prohibition on "derogatory sexualized photoshop" to the Adult Sexual Exploitation policy to provide greater clarity for users and consolidate its policies on non-consensual content. Additionally, the Board suggested the term "derogatory" to be replaced with "non-consensual" to better reflect the nature of the content, and "photoshop" to updated to a more general term covering a broader range of media manipulation techniques. Furthermore, The Board proposed Meta includes a new signal for lack of consent in its Adult Sexual Exploitation Policy, specifically identifying AI-generated or manipulated content as a violation, regardless of whether it was created commercially or in a private setting.

Direction:
· Outcome: Mixed Outcome

The Oversight Board’s decision contracts freedom of expression by restricting the creation and sharing of AI-generated nude photos on Meta's platforms. This limitation reduces the ability of users to disseminate certain types of content. However, this is done to protect the rights of others, particularly the rights to privacy, dignity, and protection from harm. Additionally, the Board’s decision specifically protects the rights of women, who are disproportionately affected by this type of content.
Perspective: 
The Perspective section should only contain law references of international, regional, and national judicial decisions or legislative materials that are substantively relevant to the issues in the case at hand. Thus, the law references in this section should be limited only to those that the Oversight Board cited, relied on, or applied in reaching its decision on matters of the right to freedom of expression. 

· Related International and/or regional laws: 
· Please include a brief explanation of how the standard is used by the Board. Indicate if the standard is used as a legal basis for the Board’s decision or if it is employed as a marginal reference].  
· Please include all previous Oversight Board decisions used by the Board in the decision. When you add the law references, please also include a hyperlink to the original source. 

· National law or jurisprudence: 
· Unless the Board states otherwise include in the “note” box the following text: The Oversight Board cites national legal standards as mere references.

Significance: 
· Binding or persuasive precedent within jurisdiction; Decision establishes influential or persuasive precedent outside jurisdiction; Explanation: 

Standard I: The decision establishes a binding or persuasive precedent within its jurisdiction. [Select this Standard and include the following note:] 

According to Article 2 of the Oversight Board Charter, “For each decision, any prior board decisions will have precedential value and should be viewed as highly persuasive when the facts, applicable policies, or other factors are substantially similar.” In addition, Article 4 of the Oversight Board Charter establishes, “The board’s resolution of each case will be binding and Facebook (now Meta) will implement it promptly, unless implementation of a resolution could violate the law. In instances where Facebook identifies that identical content with parallel context – which the board has already decided upon – remains on Facebook (now Meta), it will take action by analyzing whether it is technically and operationally feasible to apply the board’s decision to that content as well. When a decision includes policy guidance or a policy advisory opinion, Facebook (now Meta) will take further action by analyzing the operational procedures required to implement the guidance, considering it in the formal policy development process of Facebook (now Meta), and transparently communicating about actions taken as a result.”

Standard II: Decision (including concurring or dissenting opinions) establishes influential or persuasive precedent outside its jurisdiction. [Do not select this Standard]  

· Related Cases: Self-generated [N/A]

· Date updated: [N/A]

Docs: 
· Official Case Documents: 
Please include the following: 
· Decision (in English) [Attached]
· Press Release issued by …. (in English) [Attached] 
· All the available languages versions of the decision in the following format: 
· Decision (in “Language”) [Attached]
· Ex. Decision (in Spanish) [Attached]
· Amicus briefs and other legal authorities
· Please include all documents submitted to the Oversight Board by third parties to the decision. Ex: Public Comment Appendix. 
· Reports, Analysis, and News Articles:
· Please list any titles and URLs of interesting articles, Meta response or analyses about the case that might be of interest to readers


	TABLE 1 

	Meta´s Content Policies

	Note to the researcher: Please constantly check  on Meta’s website which standards are in use. If you notice there is a new standard, please advise the project coordinator. In any case, use the one(s) employed by the Oversight Board in its decisions. 

	Instagram Community Guidelines

	Facebook Community Standards 

	· Intellectual Property
· Spam 
· Illegal Content
· Hate Speech, Bullying and Abuse
· Self Injury
· Graphic Violence
· Referal to Facebook Community Standards  

	· Violence And Criminal Behavior
· ​​Violence and Incitement
· Dangerous Individuals and Organizations
· Coordinating Harm and Promoting Crime
· Restricted Goods and Services
· Fraud and Deception
· Safety
· Suicide and Self-Injury
· Child Sexual Exploitation, Abuse and Nudity
· Adult Sexual Exploitation
· Bullying and Harassment
· Human Exploitation
· Privacy Violations
· Objectionable Content
· Hate Speech
· Violent and graphic content
· Adult Nudity and Sexual Activity
· Sexual Solicitation
· Integrity And Authenticity
· Account Integrity and Authentic Identity
· Spam
· Cybersecurity
· Inauthentic Behavior
· Misinformation
· Memorialization
· Respecting Intellectual Property
· Intellectual Property
· Content-Related Requests and Decisions
· User Requests
· Additional Protection of Minors









