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PART I – OVERVIEW 
1. The issue in this appeal is whether Bill 307’s amendments to the Election Finances Act 

(the “EFA”)1 violate the informational element of a citizen’s right to vote under s. 3 of the 

Canadian Charter of Rights and Freedoms (the “Charter”).2 Bill 307 re-enacted third-party 

spending limits that were declared invalid under s. 2(b) of the Charter, and invoked s. 33 to 

override ss. 2 and 7 to 15 and protect those spending limits from Charter review.3 The question in 

this appeal is whether limits on third party spending that are unconstitutional under s. 2(b) are also 

an unjustifiable violation of s. 3. 

2. The CFE makes three submissions. First, the fundamental principles of democracy and 

democratic accountability are a cornerstone of the Charter and inform the interpretation of s. 3 in 

this appeal. Section 3’s entitlements must be vigilantly protected at all times, but especially when 

s. 2(b)’s rights of democratic participation and their vital role in the process of self-government 

are negated through a government’s reliance on the override. 

3. Second, every citizen must have a genuine opportunity to participate in the governance of 

the country. Section 3’s guarantee of the right to vote extends to rights of meaningful participation, 

and includes a citizen’s right to cast an informed vote and a right of access to information that 

might influence their vote.4 Bill 307’s third party spending limits violate s. 3 because they restrict 

voter access to information that could influence their vote for a period of twelve months prior to 

the next fixed-date election. 

4. Third, the test for breach under s. 3 is whether the government has undermined the right to 

vote.5 Criteria that address issues of justification must be excluded from s. 3 and considered only 

 
1 R.S.O. 1990, chapter E.7. 
2The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, c 11. 
3 The predecessor legislation, Bill 254, was declared invalid in Working Families Ontario v. 

Ontario, 2021 ONSC 4076 [“Working Families I”]. Bill 307 re-enacted the legislation and 

s. 53.1(1) added a declaration that the law would operate notwithstanding s. 2 and s. 7 to s. 15 of 

the Charter. Bill 307, Protecting Elections and Defending Democracy Act, 2021, SO 2021, c. 31. 
4 Figueroa v. Canada (Attorney General), 2003 SCC 37, [“Figueroa”] at para. 54. 
5 Figueroa, 2003 SCC 37 at para. 54. 

https://www.ontario.ca/laws/statute/90e07
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html?resultIndex=1&resultId=a0984f7181634ecd835962940e30e386&searchId=2024-04-25T12:25:48:736/2a50aeaa9d5445f597dbaee95640df6f
https://www.canlii.org/en/on/laws/astat/so-2021-c-5/212191/so-2021-c-5.html
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc4076/2021onsc4076.html
https://www.canlii.org/en/on/laws/astat/so-2021-c-31/212217/so-2021-c-31.html
https://www.canlii.org/en/on/laws/astat/so-2021-c-31/212217/so-2021-c-31.html
https://canlii.ca/t/8q7l#sec2
https://canlii.ca/t/8q7l#sec7
https://canlii.ca/t/8q7l#sec15
https://www.canlii.org/en/on/laws/astat/so-2021-c-31/212217/so-2021-c-31.html
https://www.canlii.org/en/on/laws/astat/so-2021-c-31/212217/so-2021-c-31.html
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html#par54
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html#par54


2 

 

under s. 1, as the scope of s. 3 is not subject to countervailing interests or values. Limits on the 

right to cast an informed vote raise questions of justification that are subject to a standard of strict 

justification under s. 1 of the Charter. 

PART II – STATEMENT OF ISSUES 
5. The CFE’s submissions address issues raised in this appeal, as follows: (i) how the 

principle of democratic accountability and s. 33’s legislative override inform the interpretation of 

s. 3’s democratic rights; (ii) the scope of s. 3 and the right of every citizen to cast an informed vote; 

and (iii) the standard of breach under s. 3 and the importance of excluding countervailing interests 

and values from consideration in determining whether a government has violated the right to vote.  

PART III – STATEMENT OF ARGUMENT 
A. The fundamental principles of democracy and democratic accountability are the 

cornerstone of the Charter and inform the interpretation of s. 3’s democratic rights 

6. Working Families II marks the first time that override legislation forms the backdrop to an 

interpretation of s. 3’s democratic rights.6 There is a symbiotic relationship between these 

provisions that requires vigorous enforcement of the right to vote, not only to protect s. 3’s 

democratic rights, but also to legitimize the use of s. 33. The text of the Charter grounds that 

relationship by explicitly linking the Charter’s democratic rights and s. 33’s override provision to 

the fundamental principles of democracy and democratic accountability.  

7. Sections 4 and 5 of the Charter address these principles and ensure that political parties 

elected to power are accountable to the democratic community. Section 4 prohibits federal and 

provincial legislatures from continuing for more than five years, and s. 5 requires federal and 

provincial legislatures to have a sitting at least once every twelve months.7 

8. Textual limits on the use of the legislative override demonstrate that the principle of 

democratic accountability is also the underlying assumption of s. 33. First, s. 33(1) sets a standard 

of transparency, requiring a “sufficiently express declaration of override” that can draw attention 

 
6Working Families Coalition (Canada) v. Ontario (Attorney General), 2023 ONCA 139 
[“Working Families II”]. 
7 Sections 4, 5, the Charter. 

https://www.canlii.org/en/on/onca/doc/2023/2023onca139/2023onca139.html
https://canlii.ca/t/8q7l#sec4
https://canlii.ca/t/8q7l#sec5
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html?resultIndex=1&resultId=09098b2ead3b4642a3b209e5109fe840&searchId=2024-04-25T12:46:29:708/63223d883f87491ca55de8b659717a38
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to a government’s decision to override Charter rights and promote public debate.8 Second, 

s. 33(3)’s sunset clause places a five-year expiration date on legislation that overrides Charter 

rights or freedoms.9 The five-year limits in s. 33(3) and s. 4 are harmonized to provide symmetrical 

protection to the principle of democratic accountability and ensure that a government must face 

the electorate pursuant to s. 4 before an override provision can be renewed.10  

9. Third, the Charter’s democratic rights—and especially s. 3—are excluded from s. 33 to 

prevent the override being used to limit the right to vote and undermine the principle of democratic 

accountability. The legitimacy of s. 33 and its principle of democratic accountability are contingent 

on a robust interpretation of s. 3 that prohibits interference with the democratic process.11 The 

Charter’s democratic rights must be vigorously enforced to protect the integrity of these core 

democratic functions.12 

10. The Court of Appeal for Ontario decision in this appeal cited CFE’s submission that the 

symbiotic relationship between s. 33 and s. 3 “militates for a broad and robust interpretation of 

voting rights under s. 3 to ensure s. 33’s core principle of democratic accountability”, agreeing that 

the values of a free and democratic state, including democratic rights and accountability, lie at the 

core of s. 3.13 

11. Section 3’s entitlements must be vigilantly protected at all times, but especially when 

s. 2(b)’s rights of democratic participation and their vital role in the process of self-government 

are subject to a legislative override under s. 33. Override legislation that undermines the integrity 

of the Charter’s democratic rights does not comply with s. 33’s principle of democratic 

 
8 Ford v. Quebec, [1988] 2 SCR 712 at 743, 1988 CanLII 19 (SCC) at para. 35. 
9 Section 33(3), the Charter (stating that a declaration under s. 33(1) shall cease to have effect five 

years after it comes into force or on such earlier date as may be specified). 
10 Section 33(4), the Charter (providing that Parliament or a provincial legislature may re-enact an 

override declaration under s. 33(1)). 
11 Jamie Cameron, “The Text and the Ballot Box: Section 3, Section 33, and the Right to Cast an 
Informed Vote”, in Peter Biro, ed., The Notwithstanding Clause and the Canadian Charter 
(Canada: McGill-Queen’s University Press, 2024), 383. 
12 Cameron, “The Text and the Ballot Box”, 386. 
13 Working Families II, 2023 ONCA 139, at paras. 58, 59 (emphasis added). 

https://www.canlii.org/en/ca/scc/doc/1988/1988canlii19/1988canlii19.pdf
https://www.canlii.org/en/ca/scc/doc/1988/1988canlii19/1988canlii19.html
https://www.canlii.org/en/ca/scc/doc/1988/1988canlii19/1988canlii19.html#par35
https://canlii.ca/t/8q7l#sec33
https://canlii.ca/t/8q7l#sec33
https://canlii.ca/t/8q7l#sec33
https://canlii.ca/t/8q7l#sec33
https://www.canlii.org/en/on/onca/doc/2023/2023onca139/2023onca139.html
https://www.canlii.org/en/on/onca/doc/2023/2023onca139/2023onca139.html#par58
https://www.canlii.org/en/on/onca/doc/2023/2023onca139/2023onca139.html#par59
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accountability. As Zwibel states, to ensure that s. 33 fulfills its function as a tool of democratic 

accountability, the Charter’s democratic rights should be understood expansively to ensure that 

the override is not used “to interfere with or undermine the electoral systems that form the 

foundation of our democracy.14  

B. Under s. 3 of the Charter, every citizen has the right to vote, the right to cast an 
informed vote, and a right of access to information that might influence their vote 

12. The s. 3 issue in this appeal arises from earlier litigation invalidating Bill 254’s third party 

spending limits under s. 2(b) and Bill 307’s use of a s. 33 declaration to protect those provisions 

from s. 2(b) and other provisions of the Charter.15 As Bastarache J. indicated in Thomson 

Newspapers v. Canada, the right to vote and right to free expression may overlap, but each is 

distinct and must be given effect.16 In Harper v. Canada, Justice Bastarache added that the right 

to meaningful participation cannot be equated with the exercise of freedom of expression.17 Under 

Bill 307, the s. 2(b) rights of third parties and others are negated by the override, and the only issue 

in this appeal is whether legislative restrictions on third party political spending infringe s. 3’s 

distinctive right to vote, and in particular, the right to cast an informed vote. 

13. It is well established that s. 3’s democratic rights must be given a robust interpretation. In 

Sauvé v. Canada, Chief Justice McLachlin described the right to vote as the “cornerstone of 

democracy” and stated that a broad and purposeful interpretation is particularly critical because of 

s. 3’s untrammeled language and exemption from s. 33.18 It is precisely when legislation threatens 

 
14 Cara Faith Zwibel, “Section 3, the Right to Vote, and Democratic Accountability”, in Peter Biro, 
ed., The Notwithstanding Clause and the Canadian Charter (Canada: McGill-Queen’s University 
Press, 2024), 374. 
15 After Working Families I, 2021 ONSC 4076 invalidated Bill 254’s spending limits, Bill 307 re-

enacted the legislation and added a declaration overriding s. 2 and s. 7 to s. 15 of the Charter. 

Section 53.1(1), Protecting Elections and Defending Democracy Act, 2021, SO 2021, c. 31 
16 Thomson Newspapers v. Canada (Attorney General), [1998] 1 SCR 877 [“Thomson”] at 935, 
1998 CanLII 829 (SCC) at para. 80. 
17 Harper v. Canada, 2004 SCC 33 [“Harper”], at para. 67. 
18 Sauvé v. Canada (Chief Electoral Officer), 2002 SCC 68 [“Sauvé”] at para. 14. See also 

Thomson, [1998] 1 SCR 877 at 935, 1998 CanLII 829 (SCC) at para. 79 (stating that s. 3’s 

immunity from s. 33 clearly places the guarantee “at the heart of our constitutional democracy”); 

https://www.canlii.org/en/on/onsc/doc/2021/2021onsc4076/2021onsc4076.html
https://www.canlii.org/en/on/laws/astat/so-2021-c-31/212217/so-2021-c-31.html
https://canlii.ca/t/8q7l#sec2
https://canlii.ca/t/8q7l#sec7
https://canlii.ca/t/8q7l#sec15
https://www.canlii.org/en/on/laws/astat/so-2021-c-31/212217/so-2021-c-31.html
https://www.canlii.org/en/on/laws/astat/so-2021-c-31/212217/so-2021-c-31.html
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii829/1998canlii829.pdf
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii829/1998canlii829.html
https://www.canlii.org/en/ca/scc/doc/2004/2004scc33/2004scc33.html
https://www.canlii.org/en/ca/scc/doc/2002/2002scc68/2002scc68.html
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii829/1998canlii829.pdf
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii829/1998canlii829.html
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to undermine the foundation of participatory democracy that courts must vigilantly protect the 

integrity of the system.19 

14. The right to cast a ballot is sacrosanct but does not exhaust the scope of the entitlement. In 

Figueroa the Court stated that s. 3’s rights are participatory in nature and have “an intrinsic 

value”.20 That principle—of participation by the citizenry—affirms that the sovereign power in 

democracy resides in the people as a whole and each citizen must have the “genuine opportunity” 

to take part in the governance of the country.21 In interpreting the scope of the guarantee, Figueroa 

stated that the right of each citizen to participate in “the political life of the country” is the “central 

focus of s. 3” and, for that reason, the guarantee must extend beyond the “bare right to vote” to 

include rights of meaningful participation.22 

15. Section 3’s right to vote encompasses a bundle of entitlements that protects the right of 

meaningful participation in the electoral process, the right of effective representation, and the right 

to cast an informed vote.23 Figueroa held that the right to play a meaningful role in the governance 

of the country is contingent on access to information that might influence a citizen’s views about 

an election and how to exercise their vote. As a result, s. 3 protects the right of each citizen to 

exercise the right to vote in a manner that accurately reflects his or her preferences, and that 

requires access to information about, among other things, a party, its platform, and its candidates.24  

16. The hallmark of Canada’s system of democracy is open dialogue and debate that promotes 

“an open society with the benefit of a broad range of ideas and opinions”.25 A venerable 

jurisprudence prior to and throughout the Charter’s evolution has identified open discussion as a 

 
and Figueroa, at para. 30 (stating that in the absence of meaningful participation in the governance 

of the country, “ours would not be a true democracy”). 
19 Sauvé, 2002 SCC 68 at para. 36. 
20 Figueroa, 2003 SCC 37 at para. 29. 
21 Figueroa, 2003 SCC 37 at paras. 19, 26, and 29 (emphasis added). 
22 Figueroa, 2003 SCC 37 at para. 26. 
23 Figueroa, 2003 SCC 37 at para. 29. 
24 Figueroa, 2003 SCC 37 at para. 54. 
25 Figueroa, 2003 SCC 37 at paras. 28 and 53. 

https://canlii.ca/t/1g6pl#par30
https://www.canlii.org/en/ca/scc/doc/2002/2002scc68/2002scc68.html
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html?autocompleteStr=2003%20SCC%2037&autocompletePos=1&resultId=5c1f3f6952894cdd804abe47d69f76a7&searchId=2024-04-25T12:27:35:531/7abb19ba17fa4c3fad76cc3c210bca33
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html#par26:%7E:text=It%20thus%20follows%20that%20participation%20in%20the%20electoral%20process%20has%20an%20intrinsic%20value%20independent%20of%20its%20impact%20upon%20the%20actual%20outcome%20of%20elections.%C2%A0
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html?autocompleteStr=2003%20SCC%2037&autocompletePos=1&resultId=5c1f3f6952894cdd804abe47d69f76a7&searchId=2024-04-25T12:27:35:531/7abb19ba17fa4c3fad76cc3c210bca33
https://canlii.ca/t/1g6pl#par19
https://canlii.ca/t/1g6pl#par26
https://canlii.ca/t/1g6pl#par29
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html?autocompleteStr=2003%20SCC%2037&autocompletePos=1&resultId=5c1f3f6952894cdd804abe47d69f76a7&searchId=2024-04-25T12:27:35:531/7abb19ba17fa4c3fad76cc3c210bca33
https://canlii.ca/t/1g6pl#par26
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html?autocompleteStr=2003%20SCC%2037&autocompletePos=1&resultId=5c1f3f6952894cdd804abe47d69f76a7&searchId=2024-04-25T12:27:35:531/7abb19ba17fa4c3fad76cc3c210bca33
https://canlii.ca/t/1g6pl#par29
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html?autocompleteStr=2003%20SCC%2037&autocompletePos=1&resultId=5c1f3f6952894cdd804abe47d69f76a7&searchId=2024-04-25T12:27:35:531/7abb19ba17fa4c3fad76cc3c210bca33
https://canlii.ca/t/1g6pl#par54
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html?autocompleteStr=2003%20SCC%2037&autocompletePos=1&resultId=5c1f3f6952894cdd804abe47d69f76a7&searchId=2024-04-25T12:27:35:531/7abb19ba17fa4c3fad76cc3c210bca33
https://canlii.ca/t/1g6pl#par28
https://canlii.ca/t/1g6pl#par53
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foundation and the sine qua non of a functioning democracy.26 A single but important example is 

the Alberta Press Case, where Chief Justice Duff stated that democratic institutions draw their 

efficacy from the “free public discussion of affairs, from criticism and answer and counter-

criticism, from attack upon policy and administration and defence and counter-attack” and depend 

on “the freest and fullest analysis and examination from every point of view of political 

proposals”.27 That principle is as timely under the Charter and in this appeal as it was in the 

decades before the Charter was enacted. 

17. In Harper v. Canada, the Court affirmed that spending limits on third party electoral 

participation can undermine the informational element of the right to vote, but found no breach of 

s. 3.28 It is critical to emphasize that the context in Harper was a federal election campaign and 

writ period of 50 days.29 The Court noted that the spending limits did not apply prior to the writ 

period and found that there was no violation of s. 3’s right to cast an informed vote during an 

election campaign. In that setting, Harper held that spending limits in place during an electoral 

campaign did not prohibit third parties from conducting a “modest informational campaign”.30 

18. Harper v. Canada does not inform the question of breach in this appeal because the context 

of Bill 307 and the nature of the violation are fundamentally different. Bill 307’s third party 

spending limits restrict voter access to substantial information on matters of government 

accountability for a period of twelve months prior to the next election. Pursuant to the provincial 

 
26 See, e.g., Reference re Secession of Quebec, [1998] 2 SCR 217. The jurisprudence established 

the principle of free and open discussion, as a core element of democratic governance, prior to the 

Charter. See, e.g., Reference re Alberta Legislation, [1938] SCR 100; Boucher v. The King, [1951] 

SCR 265; Saumur v. Québec (City), [1953] 2 SCR 299; and Switzman v. Elbling, [1957] SCR 285.  
27 Reference re Alberta Legislation, [1938] SCR 100, at 133. 
28 Harper, 2004 SCC 33 at paras. 73 and 74. 
29 Under the Canada Elections Act, the writ period can be no longer than 50 days. Canada 

Elections Act, SC 2000, c 9, s. 57(1.2)(c). The federal regime now regulates third party advertising 

for 2.5 months before the election writ. Canada Elections Act, SC 2000, c 9, s. 349.1(1). 
30 Harper, 2004 SCC 33 at para. 74. The Court explicitly noted that the spending limits at issue 

did not apply outside the period of the writ. Harper, 2004 SCC 33 at para. 112. 

https://www.canlii.org/en/ca/scc/doc/1998/1998canlii793/1998canlii793.pdf
https://www.canlii.org/en/ca/scc/doc/1938/1938canlii1/1938canlii1.pdf
https://www.canlii.org/en/ca/scc/doc/1950/1950canlii2/1950canlii2.pdf
https://www.canlii.org/en/ca/scc/doc/1950/1950canlii2/1950canlii2.pdf
https://www.canlii.org/en/ca/scc/doc/1953/1953canlii3/1953canlii3.pdf
https://www.canlii.org/en/ca/scc/doc/1957/1957canlii2/1957canlii2.pdf
https://www.canlii.org/en/ca/scc/doc/1938/1938canlii1/1938canlii1.pdf
https://www.canlii.org/en/ca/scc/doc/2004/2004scc33/2004scc33.html
https://www.canlii.org/en/ca/laws/stat/sc-2000-c-9/214561/sc-2000-c-9.html
https://canlii.ca/t/7vwm#sec57
https://www.canlii.org/en/ca/laws/stat/sc-2000-c-9/214561/sc-2000-c-9.html
https://canlii.ca/t/7vwm#sec349.1
https://www.canlii.org/en/ca/scc/doc/2004/2004scc33/2004scc33.html
https://www.canlii.org/en/ca/scc/doc/2004/2004scc33/2004scc33.html


7 

 

system of fixed-date elections, governments in Ontario hold office for a period of four years.31 

Consequently, under Bill 307 spending limits that restrict voter access to information on a range 

of issues are in force for one-quarter, or 25%, of a government’s mandate—the entirety of its last 

year in office.32 

19. The right to vote is at the center of Canada’s system of democracy and democratic 

accountability. It must be vigilantly protected at all times. This is especially true where, as here, 

the voter’s right to cast an informed vote is infringed through restrictions on the s. 2(b) rights of 

third parties that are subject to a Charter override under Bill 307. 

C. Section 3’s test for breach is whether the government has undermined the right to 
vote; criteria that address questions of justification are excluded from this test and 
must be considered under s. 1’s analysis of reasonable limits 

20. The Court has consistently held that limits on rights of meaningful participation can only 

be addressed under s. 1, cautioning that an “overly narrow” definition of the right to vote would 

diminish the quality of Canadian democracy.33 Under Figueroa v. Canada, the test for breach in 

every case is whether legislation undermines the meaningful participation of voters in the 

democratic process. The issue in this appeal is whether pre-election spending limits that restrict 

voter access to information on issues of government accountability undermine the right to cast an 

informed vote.34 

21. In determining whether the government has undermined this right and violated s. 3, courts 

can consider material factors; these factors include the scope of the restriction on voter access to 

information; the temporal proximity of limits to the next election; the timing and duration of limits; 

the nature of the information affected by limits; and the impact of limits on the right to cast an 

informed vote. The key question is whether the nature and gravity of the government’s limit on 

voter access to information undermines their right to cast an informed vote. 

 
31 Election Statute Law Amendment Act, S.O. 2016, c. 33, s. 7. 
32 Election Statute Law Amendment Act, S.O. 2016, c. 33, s. 7. 
33 Frank v. Canada (Attorney General), 2019 SCC 1 [“Frank”], at para. 27 (per Iacobucci J.). 
34 Figueroa, 2003 SCC 37 at para. 54 (asking whether the legislation “undermines” the right of 

each citizen to information that might influence their decision to cast an informed vote). 

https://www.canlii.org/en/on/laws/astat/so-2016-c-33/latest/so-2016-c-33.html?autocompleteStr=S.O.%202016%2C%20c.33&autocompletePos=1&resultId=fd6f55760dc7466689f36183744a5e68&searchId=2024-04-25T13:13:29:336/8c00b1a236424de48164848f41b4addb
https://www.canlii.org/en/on/laws/astat/so-2016-c-33/latest/so-2016-c-33.html?autocompleteStr=S.O.%202016%2C%20c.33&autocompletePos=1&resultId=fd6f55760dc7466689f36183744a5e68&searchId=2024-04-25T13:13:29:336/8c00b1a236424de48164848f41b4addb
https://www.canlii.org/en/ca/scc/doc/2019/2019scc1/2019scc1.html
https://canlii.ca/t/hwx2p#par27
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html
https://canlii.ca/t/1g6pl#par54
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22. In Figueroa, the Court held that the definition of s. 3 and scope of its entitlement are not 

subject to balancing, and that countervailing values have no place in the interpretation and 

definition of the right.35 As the Court explained, the purpose of s. 3 is not to protect the values or 

objectives that might be found in the electoral process, but to protect the right of each citizen to 

play a meaningful role in the process.36 Justice Iacobucci’s majority opinion in Figueroa addressed 

the issue squarely, holding that the government cannot violate s. 3’s democratic rights to advance 

other values without justifying the infringement under s. 1.37  

23. The test for breach of s. 3 excludes criteria that raise issues of justification. Incorporating 

such criteria into the interpretation of the right is wrong in principle, because it narrows the scope 

of entitlement and blurs the concepts of breach and justification. Doing so is also problematic 

because it impermissibly shifts the s. 1 burden on government to the rights holder, who is then 

required to address the reasonableness of limits to establish a breach. In Working Families II, the 

Court of Appeal for Ontario erred in applying the egalitarian model and two proxies from Harper 

v. Canada to determine whether Bill 307 violates the right to vote.38 

24. First, the egalitarian model played a prominent role in determining the constitutionality of 

third party spending limits under s. 2(b), but only as an element of justification in the s. 1 analysis 

of reasonable limits.39 Under this jurisprudence, the egalitarian model provides a clear example of 

the countervailing interests and democratic benefits that Figueroa excluded from consideration 

under s. 3. Whether limits on voter access to information that address and promote egalitarian 

values are permissible does not raise a question of breach under s. 3, but of justification under s. 1. 

Under the Court’s established jurisprudence, the egalitarian model can only be addressed under 

s. 1. 

25. Second, the Court of Appeal’s reliance in Working Families II on two “proxies” from 

Harper v. Canada—careful tailoring and a “modest informational campaign” —also applied s. 1 

 
35 Figueroa, 2003 SCC 37 at para. 36. 
36 Figueroa, 2003 SCC 37 at para. 36. 
37 Figueroa, 2003 SCC 37 at para. 31. 
38 Working Families II, 2023 ONCA 139 at para. 93 (“modest informational campaign”) and paras. 

87-92 (“careful tailoring”). 
39 Harper, 2004 SCC 33; Libman v. Québec, [1997] 3 SCR 569. 

https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html
https://canlii.ca/t/1g6pl#par36
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html
https://canlii.ca/t/1g6pl#par36
https://www.canlii.org/en/ca/scc/doc/2003/2003scc37/2003scc37.html
https://canlii.ca/t/1g6pl#par31
https://www.canlii.org/en/on/onca/doc/2023/2023onca139/2023onca139.html
https://canlii.ca/t/jvxww#par93
https://canlii.ca/t/jvxww#par87
https://canlii.ca/t/jvxww#par87
https://canlii.ca/t/jvxww#par92
https://www.canlii.org/en/ca/scc/doc/2004/2004scc33/2004scc33.html
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii326/1997canlii326.pdf
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criteria in interpreting s. 3. In discussing and applying the first proxy of careful tailoring, the Court 

of Appeal for Ontario stated that the burden of showing “an absence of careful tailoring” was on 

the rights holder, and not the Attorney General.40  This proxy is wrong in principle because it 

overtly and impermissibly places an onus on the rights holder to disprove under s. 3 what the 

government is required to demonstrate under s. 1, which is the proportionality of spending limits. 

26. Harper’s second proxy of a modest informational campaign addressed spending limits 

during the prescribed writ period of an election campaign. By contrast, Bill 307’s third party 

spending limits are in place for twelve months prior to the next election and, as such, are not 

comparable to temporal limits that apply during a campaign. In addition, this proxy is justificatory 

in nature because the issue is whether spending limits prevent third parties from being able to 

conduct a modest informational campaign.41 In other words, the question is whether limits that do 

not preclude a modest campaign satisfy the requirements of minimal impairment and 

proportionality. Under a proper analysis of breach under s. 3, this proxy cannot in principle be 

applied to reduce the scope of the entitlement and can only be considered under s. 1. The proxy of 

a campaign does not address the circumstances of spending limits that restrict third party spending 

and voter access to information for a period of twelve months prior to an election. 

27. Under s. 1, a violation of s. 3 is subject to a strict standard of justification. In Frank v. 

Canada (Attorney General), Chief Justice Wagner confirmed the key s. 1 principle that intrusions 

on s. 3, “this core democratic right”, are to be reviewed “on the basis of a stringent justification 

standard”.42  

28. To summarize, the scope of s. 3 is not restricted by countervailing interests, values, or 

factors that might justify limits on the right to cast an informed vote. The Court of Appeal for 

Ontario’s application of the egalitarian model and Harper proxies under s. 3 departed from 

Supreme Court jurisprudence emphasizing that justificatory criteria cannot be considered under 

s. 3. That approach respects the distinction between breach and justification, including the 

 
40 Working Families II, 2023 ONCA 139, para. 89 (stating that the onus was not on the Attorney 

General to demonstrate that the restrictions were “carefully tailored”) (emphasis added). 
41 Harper, 2004 SCC 33, at para. 74. 
42 Frank, 2019 SCC 1 at para. 25. 

https://www.canlii.org/en/on/onca/doc/2023/2023onca139/2023onca139.html
https://canlii.ca/t/jvxww#par89
https://www.canlii.org/en/ca/scc/doc/2004/2004scc33/2004scc33.html
https://www.canlii.org/en/ca/scc/doc/2019/2019scc1/2019scc1.html
https://canlii.ca/t/hwx2p#par25
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respective onuses of proof under ss. 3 and 1, and protects the integrity of the right to vote—the 

cornerstone of democracy and the principle of democratic accountability. As stated, the question 

to be answered in every case is whether the government has undermined s. 3’s rights of 

participation. In this appeal the issue is whether Bill 307’s limits on third party political spending 

for the final twelve months of a government’s mandate violate the right to cast an informed vote 

and the right to information that might influence their vote. 

D. Conclusion 

29. In this appeal, the issue is whether Bill 307’s limits on third party political spending for the 

final twelve months of a government’s mandate violate the right to cast an informed vote and the 

right to information that might influence that vote. As stated, the question to be answered in every 

case is whether the government has undermined s. 3’s rights of participation. Under the framework 

of interpretation submitted by the CFE, Bill 307 violates s. 3 of the Charter and the government’s 

infringement of the right to cast an informed vote must be justified under s. 1’s analysis of 

reasonable limits. 

PART IV – SUMISSIONS ON COSTS 
30. The CFE seeks no costs and asks that no costs be awarded against it.  

PART V – ORDER 
31. The CFE takes no position on the disposition of the appeal.  

PART VI – SUBMISSIONS ON PUBLICATION 
N/A 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 1st day of May 2024. 

 
Per: 

__________________________________  
Laura M. Wagner |Alicia Krausewitz |  
Jamie Cameron |Christopher D. Bredt 
Counsel for the Intervener, 
Centre for Free Expression 

Per: 

________________________________  
Nadia Effendi 
 
Agent for the Intervener, 
Centre for Free Expression 
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Charter (Canada: McGill-Queen’s University Press, 2024), 
383 and 386 
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Statutes, Regulations, Rules, etc. 

No. Statute, Regulation, Rule, etc. Section, Rule, Etc. 

1.  Canada Elections Act, SC 2000, c9 s. 57(1.2)(c) 
s. 349.1(1) 

Loi électorale du Canada, LC 2000, c 9 s. 57(1.2)(c) 
s. 349.1(1) 

2.  Election Finances Act, RSO 1990, c E.7 Generally 

Loi sur le financement des élections, LRO 1990, c E.7 En général 

3.  Protecting Elections and Defending Democracy Act, 2021, SO 
2021, c.31 

Generally 
s. 53.1(1) 

Loi modifiant la Loi sur le financement des élections, LO 
2021, c 31 

En général 
s. 53.1(1) 

4.  The Constitution Act, 1982, Schedule B to the Canada Act 
1982 (UK), 1982, c 11 

s. 2  
ss. 4 and 5 
s.7 to s. 15 
s. 33(1), s. 33(3) 
s. 33(4) 

https://www.canlii.org/en/ca/laws/stat/sc-2000-c-9/latest/sc-2000-c-9.html?autocompleteStr=SC%202000%2C%20c9&autocompletePos=1&resultId=3346cd584200430e992c51f323a1f210&searchId=2024-04-25T13:09:53:129/679dba317ec14f96a377dcb0fe70c27b
https://canlii.ca/t/7vwm#sec57
https://canlii.ca/t/7vwm#sec349.1
https://www.canlii.org/fr/ca/legis/lois/lc-2000-c-9/derniere/lc-2000-c-9.html
https://canlii.ca/t/cl0z#art57
https://www.canlii.org/fr/ca/legis/lois/lc-2000-c-9/derniere/lc-2000-c-9.html#art349.1
https://www.canlii.org/en/on/laws/stat/rso-1990-c-e7/latest/rso-1990-c-e7.html?resultIndex=1&resultId=cf92422b616a43618f0101189aa2a980&searchId=2024-04-25T13:40:40:997/5bf090d92bec4d51a9eb7ba88f4dc6a5
https://www.canlii.org/en/on/laws/stat/rso-1990-c-e7/latest/rso-1990-c-e7.html?resultIndex=1&resultId=cf92422b616a43618f0101189aa2a980&searchId=2024-04-25T13:40:40:997/5bf090d92bec4d51a9eb7ba88f4dc6a5
https://www.canlii.org/fr/on/legis/lois/lro-1990-c-e7/derniere/lro-1990-c-e7.html
https://www.canlii.org/fr/on/legis/lois/lro-1990-c-e7/derniere/lro-1990-c-e7.html
https://www.canlii.org/en/on/laws/astat/so-2021-c-31/latest/so-2021-c-31.html?autocompleteStr=2021%2C%20SO%202021%2C%20c.31&autocompletePos=1&resultId=fd76b0f854e446e88f48943bd3f4fb0b&searchId=2024-04-25T12:27:03:676/a2540a89533544a2882c4ba308579261
https://www.canlii.org/en/on/laws/astat/so-2021-c-31/latest/so-2021-c-31.html?autocompleteStr=2021%2C%20SO%202021%2C%20c.31&autocompletePos=1&resultId=fd76b0f854e446e88f48943bd3f4fb0b&searchId=2024-04-25T12:27:03:676/a2540a89533544a2882c4ba308579261
https://www.canlii.org/en/on/laws/astat/so-2021-c-31/latest/so-2021-c-31.html?autocompleteStr=2021%2C%20SO%202021%2C%20c.31&autocompletePos=1&resultId=fd76b0f854e446e88f48943bd3f4fb0b&searchId=2024-04-25T12:27:03:676/a2540a89533544a2882c4ba308579261
https://www.canlii.org/fr/on/legis/loisa/lo-2021-c-31/derniere/lo-2021-c-31.html
https://www.canlii.org/fr/on/legis/loisa/lo-2021-c-31/derniere/lo-2021-c-31.html
https://www.canlii.org/fr/on/legis/loisa/lo-2021-c-31/derniere/lo-2021-c-31.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html?resultIndex=1&resultId=a0984f7181634ecd835962940e30e386&searchId=2024-04-25T12:25:48:736/2a50aeaa9d5445f597dbaee95640df6f
https://canlii.ca/t/8q7l#sec2
https://canlii.ca/t/8q7l#sec4
https://canlii.ca/t/8q7l#sec5
https://canlii.ca/t/8q7l#sec7
https://canlii.ca/t/8q7l#sec15
https://canlii.ca/t/8q7l#sec33
https://canlii.ca/t/8q7l#sec33
https://canlii.ca/t/8q7l#sec33
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No. Statute, Regulation, Rule, etc. Section, Rule, Etc. 

Loi constitutionnelle de 1982, Annexe B de la Loi de 1982 sur 
le Canada (R-U), 1982, c 11 

s. 2 
ss. 4 et 5 
s.7 to s. 15 
s. 33(1), s. 33(3) 
s. 33(4) 

 

  

https://www.canlii.org/fr/ca/legis/lois/annexe-b-de-la-loi-de-1982-sur-le-canada-r-u-1982-c-11/derniere/annexe-b-de-la-loi-de-1982-sur-le-canada-r-u-1982-c-11.html
https://canlii.ca/t/dfbx#art2
https://canlii.ca/t/dfbx#art4
https://canlii.ca/t/dfbx#art5
https://canlii.ca/t/dfbx#art7
https://canlii.ca/t/dfbx#art15
https://canlii.ca/t/dfbx#art33
https://canlii.ca/t/dfbx#art33
https://canlii.ca/t/dfbx#art33
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PART VII – STATUTES, REGULATIONS, ETC. 
 

Election Statute Law Amendment Act, S.O. 2016, c.33, s.7 

Election Statute Law Amendment Act, S.O. 
2016, c.33, s.7 

Loi visant à modifier certaines lois en ce 
qui concerne les élections provinciales, LO 
2016, c 3, s. 7 

7. Subsection 9 (2) of the Act is repealed 
and the following substituted: 
First Thursday in June 
(2) Subject to the powers of the Lieutenant 
Governor referred to in subsection (1), 
general elections shall be held on the first 
Thursday in June in the fourth calendar year 
following polling day in the most recent 
general election 

7. Le paragraphe 9 (2) de la Loi est abrogé 
et remplacé par ce qui suit : 
Premier jeudi de juin 
 (2) Sous réserve des pouvoirs du lieutenant-
gouverneur visés au paragraphe (1), des 
élections générales sont tenues le premier 
jeudi de juin de la quatrième année civile qui 
suit le jour du scrutin de la dernière élection 
générale. 

 

Protecting Elections and Defending Democracy Act, 2021, SO 2021, c.31, s.53(1) 

Protecting Elections and Defending 
Democracy Act, 2021, SO 2021, c.31, s.53.1 

Loi modifiant la Loi sur le financement des 
élections, LO 2021, c 31 s. 53.1 

Application of Charter and Human Rights 
Code 

53.1 (1)  Pursuant to subsection 33 (1) of the 
Canadian Charter of Rights and Freedoms, 
this Act is declared to operate notwithstanding 
sections 2 and 7 to 15 of the Canadian Charter 
of Rights and Freedoms. 

Application de la Charte et du Code des 
droits de la personne 

53.1 (1) Conformément au paragraphe 33 (1) 
de la Charte canadienne des droits et libertés, 
la présente loi est déclarée avoir effet 
indépendamment des articles 2 et 7 à 15 de la 
Charte. 

 

 

https://www.canlii.org/en/on/laws/astat/so-2016-c-33/latest/so-2016-c-33.html?autocompleteStr=S.O.%202016%2C%20c.33&autocompletePos=1&resultId=fd6f55760dc7466689f36183744a5e68&searchId=2024-04-25T13:13:29:336/8c00b1a236424de48164848f41b4addb
https://www.canlii.org/en/on/laws/astat/so-2016-c-33/latest/so-2016-c-33.html?autocompleteStr=S.O.%202016%2C%20c.33&autocompletePos=1&resultId=fd6f55760dc7466689f36183744a5e68&searchId=2024-04-25T13:13:29:336/8c00b1a236424de48164848f41b4addb
https://www.canlii.org/en/on/laws/astat/so-2016-c-33/latest/so-2016-c-33.html?autocompleteStr=S.O.%202016%2C%20c.33&autocompletePos=1&resultId=fd6f55760dc7466689f36183744a5e68&searchId=2024-04-25T13:13:29:336/8c00b1a236424de48164848f41b4addb
https://www.canlii.org/fr/on/legis/loisa/lo-2016-c-33/derniere/lo-2016-c-33.html
https://www.canlii.org/fr/on/legis/loisa/lo-2016-c-33/derniere/lo-2016-c-33.html
https://www.canlii.org/en/on/laws/astat/so-2021-c-31/latest/so-2021-c-31.html?autocompleteStr=2021%2C%20SO%202021%2C%20c.31&autocompletePos=1&resultId=fd76b0f854e446e88f48943bd3f4fb0b&searchId=2024-04-25T12:27:03:676/a2540a89533544a2882c4ba308579261
https://www.canlii.org/en/on/laws/astat/so-2021-c-31/latest/so-2021-c-31.html?autocompleteStr=2021%2C%20SO%202021%2C%20c.31&autocompletePos=1&resultId=fd76b0f854e446e88f48943bd3f4fb0b&searchId=2024-04-25T12:27:03:676/a2540a89533544a2882c4ba308579261
https://www.canlii.org/fr/on/legis/loisa/lo-2021-c-31/derniere/lo-2021-c-31.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec33subsec1_smooth
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec2_smooth
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec7_smooth
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec15_smooth
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/fr/on/legis/lois/lro-1990-c-h19/derniere/lro-1990-c-h19.html
https://www.canlii.org/fr/on/legis/lois/lro-1990-c-h19/derniere/lro-1990-c-h19.html
https://www.canlii.org/fr/ca/legis/lois/annexe-b-de-la-loi-de-1982-sur-le-canada-r-u-1982-c-11/derniere/annexe-b-de-la-loi-de-1982-sur-le-canada-r-u-1982-c-11.html#art33par1_smooth
https://www.canlii.org/fr/ca/legis/lois/annexe-b-de-la-loi-de-1982-sur-le-canada-r-u-1982-c-11/derniere/annexe-b-de-la-loi-de-1982-sur-le-canada-r-u-1982-c-11.html
https://www.canlii.org/fr/ca/legis/lois/annexe-b-de-la-loi-de-1982-sur-le-canada-r-u-1982-c-11/derniere/annexe-b-de-la-loi-de-1982-sur-le-canada-r-u-1982-c-11.html#art2_smooth
https://www.canlii.org/fr/ca/legis/lois/annexe-b-de-la-loi-de-1982-sur-le-canada-r-u-1982-c-11/derniere/annexe-b-de-la-loi-de-1982-sur-le-canada-r-u-1982-c-11.html#art7_smooth
https://www.canlii.org/fr/ca/legis/lois/annexe-b-de-la-loi-de-1982-sur-le-canada-r-u-1982-c-11/derniere/annexe-b-de-la-loi-de-1982-sur-le-canada-r-u-1982-c-11.html#art15_smooth
https://www.canlii.org/fr/ca/legis/lois/annexe-b-de-la-loi-de-1982-sur-le-canada-r-u-1982-c-11/derniere/annexe-b-de-la-loi-de-1982-sur-le-canada-r-u-1982-c-11.html
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