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Analysis:

· Summary and Outcome: 

On May 8, 2024, the Oversight Board upheld Meta’s decision to remove two Facebook posts sharing a screenshot of a post by the Australian Electoral Commission (AEC) on X, saying that if a formal vote is placed at two different polling places, it is counted twice for violating the Coordinating Harm and Promoting Crime policy. In the first post the Facebook user captioned the screenshot with “vote early, vote often, and vote NO.” In the second post, a text overlay accompanied the screenshot stating, “you can vote Multiple times … they are setting us up for a ‘Rigging’ … smash the voting centers… it’s a NO, NO, NO, NO, NO.” The Board agreed with Meta that the posts violated the Coordinating Harm and Promoting Crime policy as they advocated for double voting in the Indigenous Voice to Parliament Referendum (Voice Referendum). The Board recommended Meta clarify its rules prohibiting voter fraud by defining “illegal” voting publicly.

*The Oversight Board is a separate entity from Meta and will provide its independent judgment on both individual cases and questions of policy. Both the Board and its administration are funded by an independent trust. The Board has the authority to decide whether Facebook and Instagram should allow or remove content. These decisions are binding, unless implementing them could violate the law. The Board can also choose to issue recommendations on the company’s content policies.

· Facts:
On October 14, 2023, Australia held its Voice Referendum to determine whether to amend Australia’s constitution to establish a body called the Aboriginal and Torres Strait Islander Voice to represent the First Peoples of Australia’s interests in Parliament and the Executive Government in matters related to Aboriginal and Torres Strait Islander peoples. A few days before the vote, two Facebook users posted a screenshot of an X post from the Australian Electoral Commission (AEC)’s official account. The AEC’s post contained the following statement, “If someone votes at two different polling places within their electorate and places their formal vote in the ballot box at each polling place, their vote is counted.”

The first user was a Facebook group administrator, who posted the screenshot to the group with the caption, “vote early, vote often, and vote NO”. The second user posted the screenshot to their profile with a text overlay including, ““so you can vote Multiple times. They are setting us up for a ‘Rigging’ ... smash the voting centers ... it's a NO, NO, NO, NO, NO” and a caption containing the “stop” emoji followed by “Australian Electoral Commission.” Both users didn’t share the subsequent information the AEC shared asserting that voting multiple times was illegal. 

Meta proactively detected both posts as the phrases “double vote” and “vote multiple times” activated the company’s “keyword-based pipeline initiative”. The keyword-based detection approach is “a systematic procedure deployed by Meta to proactively identify content potentially violating including, but not limited to, content related to voter and census interference.” [p. 5] Accordingly, the posts were sent for human review and removed for violating the Coordinating Harm and Promoting Crime policy and Meta applied a standard strike and a 30-day feature limit on both accounts preventing them from posting or commenting in Facebook groups, creating news groups, or joining Messenger rooms. The users appealed Meta’s decisions to the Oversight Board.
· Decision Overview: 
The main issue before the Board was whether Meta’s decision to remove two posts advocating for double voting in the Voice Referendum in Australia was compatible with Meta’s content policies and human rights responsibilities. 

In their statements to the Board, both users claimed they were only "sharing information posted by the AEC.” [p. 8] the second user additionally claimed their post was a warning that the referendum might be fraudulent since it allowed double voting because voting centers didn’t require showing ID. 

On Meta’s end, Meta explained to the Board that both posts violated the Coordinating Harm and Promoting Crime prohibition on  “advocating, providing instructions for, or demonstrating explicit intent to illegally participate in a voting or census process.” [p. 8] Meta’s internal guideline instructs that Meta’s voting interference policies apply to elections and referendum and that the term illegal voting includes but is not limited to “(a) voting twice; (b) fabricating voting information to vote in a place where you are not eligible; (c) fabricating your voting eligibility; and (d) stealing ballots.” [p. 8]
For the first post, Meta explained that the phrase “vote often” usually referred to illegal double voting. During the company’s analysis of the content, Meta found that the phrase was not intended as humor or satire but rather a promotion of the user’s political preference as they asked people to vote “no”. Regarding the second post, Meta found the phrase “smash the voting centers” to violate the Coordinating Harm and Promoting Crime policy line as it advocated illegal voting through double voting.

Meta clarified it considered the figurative interpterion of the second post as the literal interpterion would violate the Violence and Incitement policy for constituting a threat of high-severity violence related to voting and against a building where people could die or be severely injured.

To prepare to the referendum, Meta formed a cross-functional team consisting of Asia Pacific-based teams. Additionally, during the final week of campaigning Meta formed a virtual Integrity Product Operations Center (IPOC), the IPOC included additional teams to respond to escalations and risks during a period of heighted tension. Meta further explained that the company’s keyword-based pipeline initiate automatically identifies and queues possible violating content for human review when it detects any of the keywords or phrases specified by Meta’s misinformation and regional teams. According to Meta, the primary function of the keyword-based detection system is “to ensure the integrity of elections and referenda by systematically identifying and manually reviewing relevant content.” [p. 10] The list of keywords is dynamic and changes according to the nature of each event. 

The initiative aims to enforce the Coordinating Harm and Promoting Crime policy line related to voter fraud and the Misinformation policy line prohibiting voter interference. The keyword-based detection system dedicated to the Voice Referendum wasn’t designed to enforce any other policies, but human reviewers can enforce other policies while reviewing possibly violating content. The phrases “double vote” and “vote multiple times” were the keywords that activated the detection system.

The Board selected this case to analyze Meta’s content moderation on voting misinformation and voter fraud due to the high number of elections in 2024. The Board analyzed whether Meta’s decision was compatible with the Coordinating Harm and Promoting Crime and Meta’s obligations towards the right to freedom of expression.

(1) Compliance with Meta’s content policies;

I. Content Rules

The Board found both posts violating of the Coordinating Harm and Promoting Crime policy as they advocated for illegal voting. For the first post, the Board stated that the phrase “vote often” with a screenshot of the AEC’s post on X was a clear call to engage in the practice. Regarding the second post, the Board highlighted that while the user could be expression their frustration with the AEC allowed double voting, the caption read with the text overly was more reasonably interpreted as a call for people to flood voting canters with double voting. This interpterion was further supported by the fact that voting in Australia is mandatory and the user’s request for people to vote “No”. 

The Board recognized that the posts could have been made satirically, however, their satirical intent was not explicit. The Board concluded that the language of the captions and text overlay indicate the posts were implicitly satirical as the posts were pleas for illegal multiple voting. The Board emphasized that Meta’s humor or satire exception should only be applied when content is explicitly humorous to mitigate the risks association with voter fraud. Therefore, the Board found that neither of the posts qualified for the satire exception.

Additionally, the Board found that the posts didn’t qualify for awareness-raising exception under the Coordinating  Harm and Promoting Crime policy. The Board saw that the posts went beyond calling attention to possible voter fraud and actively encourage other to double vote. The Board underlined that the posts didn’t contain the additional information shared by the AEC in the same thread on X that double voting was an offence in Australia thus decontextualizing the AEC’s posts to imply the AEC was saying that double voting was permissible. 

The Board saw that a more literal interpretation of “smash” was not applicable as there was a lack of signals prompting such interpretation and that the post didn’t violate Meta’s Violence and Incitement policy. The Board analyzed whether the posts violated the Misinformation policy, however, the Board concluded that the Coordinating Harm and Promoting Crime policy was the applicable policy as both users encouraged voter fraud. 

II. Enforcement Action

The Board acknowledged Meta’s integrity efforts for the Voice Referendum, including the keyword-based detection system. The Board appreciated the deployment of the keyword-based detection system in this case and how it detected the posts. The Board encouraged similar systems to be consistently applied in all countries undergoing elections. The Board recommended the initiative encompass voting interference under the Violence and Incitement policy in addition to the Coordinating Harm and Promoting Crime policy and the Misinformation policy.

The Board underlined its continuous evaluation of efficacy of Meta’s keyword-based system in other election-related cases due to the limitations of keyword-based approaches in detecting harmful content. The Board advised Meta to develop success metrics to assess the effectiveness of the keyword-based detection system at identifying potentially violating content under election-relevant policies in compliance with the Board’s recommendations in the Brazilian General’s Speech decision for Meta to develop a framework to evaluate the company’s election integrity efforts.
(2) Compliance with Meta’s human rights responsibilities
The Board utilized the three-part test stipulated in article 19 of the International Covenant on Civil and Political Rights (ICCPR) to analyze whether the decision to remove the post was compatible with Meta’s human rights responsibilities. In previous cases, such as Armenians in Azerbaijan and Armenian Prisoners of War Video, the Board highlighted the report of UN Special Rapporteur on freedom of expression that while obligations of companies differ from the obligations of states, they still have the obligation to protect their users’ right to freedom of expression due to their impact. 

I. Legality (clarity and accessibility of the rules); 
For a restriction to be compatible with article 19 of the ICCPR it must be based on a clear and accessible rule. The rules must be accessible to those enforcing them and those impacted by them. Social media users should be able to predict the consequences of their content for a rule to be clear.

The Board found that the public-facing language of the Coordinating Harm and Promoting Crime policy was not sufficiently clear for users as it didn’t include what constitutes illegal voting. The Board advised Meta to incorporate the clarification on what constitutes illegal voting in the internal guideline into the public-facing Coordinating Harm and Promoting Crime policy. 
II. Legitimate aim

The Board underlined that the Coordinating Harm and Promoting Crime policy aimed to protect the right to vote and to take part in the conduct of public affairs stipulated in article 25 of the ICCPR, which is a legitimate aim under article 19 of the convention. The Board found that the policy prohibits users encouraging engagement in voter fraud which further aims to protect the right to vote. Additionally, the policy preserves public order, another legitimate aim, by protecting democratic process from illegal interference.
III. Necessity and proportionality
The Board found the removal of both posts complied with the requirements of necessity and proportionality, stipulated in article 19 of the ICCPR. The Board noted that the content was posted “days before an upcoming referendum that marked a significant constitutional moment in Australia, especially for the Aboriginal and Torres Strait Islander peoples.” [p.15] The Board acknowledged that political speech was a cornerstone of democratic processes and that the users were engaging in a public debate around the referendum, however, their calls to illegal voting behavior in the referendum impacted the right to vote and to take part in the conduct of public affairs of other Australians. 

The Board noted that while the calls to “vote No” constituted protected political speech, the phrase “vote often” in the first post and the phrase “smash the voting centres” did not as they encouraged double voting, which was an illegal; voting practice. The Board consulted experts who noted that claims the Voice Referendum was rigged and claims of voter fraud where frequent. The Board found that Meta was correct to protect democratic processes by prohibiting content encouraging voter fraud on its platforms, as the circulation of such content could jeopardize the integrity of electoral processes. 

The Board noted that Meta’s approach to expect clear intentions from users when enforcing exceptions to be sensible. The Board found to clear indications that the phrases “vote often” and “smash the voting centres” were meant rhetorically instead of advocating for double voting. Therefore, the Board found the removals of the posts necessary and proportionate.

Policy advisory statement:  
The Board recommended Meta to incorporate its definition of the term “illegal voting” into the public-facing language of the policy to ensure users are fully aware of which content is prohibited under the “Voter and/or census fraud” section of the Coordinating Harm and Promoting Crime Community Standard.

Dissenting or Concurring Opinions: 

A minority of the Board considered the removal of the post containing “smash the voting centres” unnecessary and disproportionate as Meta failed to establish a direct and immediate connection between the expression and the threat. The minority saw that the call “to smash the voting centres” was an ambiguous call and its connection with the voter fraud threat was not direct or immediate.

Additionally, a minority of the Board was convinced that content removal was not the least intrusive measure available to Meta to address content related voter fraud and that Meta’s failure to demonstrate otherwise made the removal decision unnecessary and disproportionate. The minority highlighted that companies should evaluate whether their limitation was the least intrusive measure and carry the burden to demonstrate necessity and proportionality. The minority stated that Meta should have explained why removal was the least intrusive measure, and if it couldn’t, the company should have acknowledged that its actions departed from UN human rights standards and justify those actions. The minority saw that in the latter case, the Board would analyzed whether to consider Meta’s justification without risking the distortion of existing human rights standards.

Direction:
· Outcome: Mixed Outcome

The Board contracted expression through upholding Meta’s decision to remove the content. However, the Board’s decision was in pursuit of protecting democratic processes and the right to vote. Given the high number of electoral processes this year, the Board balanced between the right to freedom of expression, and the right to vote and protecting electoral process from interferences driven by social media.
Perspective: 
The Perspective section should only contain law references of international, regional, and national judicial decisions or legislative materials that are substantively relevant to the issues in the case at hand. Thus, the law references in this section should be limited only to those that the Oversight Board cited, relied on, or applied in reaching its decision on matters of the right to freedom of expression. 

· Related International and/or regional laws: 
· Please include a brief explanation of how the standard is used by the Board. Indicate if the standard is used as a legal basis for the Board’s decision or if it is employed as a marginal reference].  
· Please include all previous Oversight Board decisions used by the Board in the decision. When you add the law references, please also include a hyperlink to the original source. 

· National law or jurisprudence: 
· Unless the Board states otherwise include in the “note” box the following text: The Oversight Board cites national legal standards as mere references.

Significance: 
· Binding or persuasive precedent within jurisdiction; Decision establishes influential or persuasive precedent outside jurisdiction; Explanation: 

Standard I: The decision establishes a binding or persuasive precedent within its jurisdiction. [Select this Standard and include the following note:] 

According to Article 2 of the Oversight Board Charter, “For each decision, any prior board decisions will have precedential value and should be viewed as highly persuasive when the facts, applicable policies, or other factors are substantially similar.” In addition, Article 4 of the Oversight Board Charter establishes, “The board’s resolution of each case will be binding and Facebook (now Meta) will implement it promptly, unless implementation of a resolution could violate the law. In instances where Facebook identifies that identical content with parallel context – which the board has already decided upon – remains on Facebook (now Meta), it will take action by analyzing whether it is technically and operationally feasible to apply the board’s decision to that content as well. When a decision includes policy guidance or a policy advisory opinion, Facebook (now Meta) will take further action by analyzing the operational procedures required to implement the guidance, considering it in the formal policy development process of Facebook (now Meta), and transparently communicating about actions taken as a result.”

Standard II: Decision (including concurring or dissenting opinions) establishes influential or persuasive precedent outside its jurisdiction. [Do not select this Standard]  

· Related Cases: Self-generated [N/A]

· Date updated: [N/A]

Docs: 
· Official Case Documents: 
Please include the following: 
· Decision (in English) [Attached]
· Press Release issued by …. (in English) [Attached] 
· All the available languages versions of the decision in the following format: 
· Decision (in “Language”) [Attached]
· Ex. Decision (in Spanish) [Attached]
· Amicus briefs and other legal authorities
· Please include all documents submitted to the Oversight Board by third parties to the decision. Ex: Public Comment Appendix. 
· Reports, Analysis, and News Articles:
· Please list any titles and URLs of interesting articles, Meta response or analyses about the case that might be of interest to readers


	TABLE 1 

	Meta´s Content Policies

	Note to the researcher: Please constantly check  on Meta’s website which standards are in use. If you notice there is a new standard, please advise the project coordinator. In any case, use the one(s) employed by the Oversight Board in its decisions. 

	Instagram Community Guidelines

	Facebook Community Standards 

	· Intellectual Property
· Spam 
· Illegal Content
· Hate Speech, Bullying and Abuse
· Self Injury
· Graphic Violence
· Referal to Facebook Community Standards  

	· Violence And Criminal Behavior
· ​​Violence and Incitement
· Dangerous Individuals and Organizations
· Coordinating Harm and Promoting Crime
· Restricted Goods and Services
· Fraud and Deception
· Safety
· Suicide and Self-Injury
· Child Sexual Exploitation, Abuse and Nudity
· Adult Sexual Exploitation
· Bullying and Harassment
· Human Exploitation
· Privacy Violations
· Objectionable Content
· Hate Speech
· Violent and graphic content
· Adult Nudity and Sexual Activity
· Sexual Solicitation
· Integrity And Authenticity
· Account Integrity and Authentic Identity
· Spam
· Cybersecurity
· Inauthentic Behavior
· Misinformation
· Memorialization
· Respecting Intellectual Property
· Intellectual Property
· Content-Related Requests and Decisions
· User Requests
· Additional Protection of Minors









