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Analysis:
· Summary and Outcome:

On December 5, 2023, the Oversight Board overturned Meta’s decision to remove a video depicting people in Haiti attempting to break into a cell holding an alleged gang member and threatening them with violence. While the Board agreed that the content violated the Violence and Incitement policy, majority of the Board noted that Meta should have applied the newsworthiness allowance in this case. The majority of the Board saw that the risk of harm imposed by the content was diminished due to Meta’s nearly three weeks delay in reviewing the content thus prompting the application of the newsworthiness allowance. Additionally, the Board criticized Meta’s response time to reports of potentially violating content raised by the members of the Trusted Partner program.

*The Oversight Board is a separate entity from Meta and will provide its independent judgment on both individual cases and questions of policy. Both the Board and its administration are funded by an independent trust. The Board has the authority to decide whether Facebook, Instagram, and Threads should allow or remove content. These decisions are binding, unless implementing them could violate the law. The Board can also choose to issue recommendations on the company’s content policies.
· Facts:

In May 2023, a Facebook user describing themselves as a media page posted a video of a group of people walking into a police station and approaching a cell where an alleged member of the “5 Seconds Gang”, an armed and prominent gang in Haiti. In the video, a member from the group attempted to break the cell’s lock while several others shout words of encouragement. Towards the end of the video, someone yells “bwa kale na boudaw" which literally means “wooden stick up your ass” according to Meta. Meta interpreted the statement as a call for the group to lynch the person “bwa kale” style while the term “bwa kale” referred to a civilian movement of civilians of taking justice into their hands against gang members.

The caption of the video described what happened in the video and stated that the police couldn’t do anything. Linguistic expressed clarified to the Board that the caption conveyed a loss of faith in the police and a pessimistic perspective on the future. The post received over 500,000 views while the video received approximately 200,000 views.

Haiti has been experiencing unprecedented insecurity during a political and humanitarian crisis with gangs controlling the territory and terrorizing the public while police was unable to deal with the violence and reported to be complicit in some cases. Crimes in the first quarter of 2023 were more than double the number of crimes in the first quarter of 2022. Furthermore, Haiti has not elected a government since the assassination of President Jovenel Moïse in 2021 and has endured an ongoing cholera epidemic and natural disasters.

Due to the ongoing violence, the civilian movement, “BWA Kale”, has emerged to protect the population from gang violence. April 24, 2023, was a pivotal moment for the movement, as a crowd gathered at a scene where the police stopped a bus carrying 14 armed men who were allegedly on the way to join a gang and burned them to death while the police stood back, and some of them even helped. After the circulation of videos of this incident, others took the streets with weapons searching for gang members, their relatives or anyone suspected of having links to them to lynch them. Between April 23 and mi-August more than 350 people were lynched by locals and vigilante groups. In retaliation, gangs have taken revenge on those related to the movement.

Meta runs a program called the “Trusted Partner” program consisting of a network of non-governmental organizations, humanitarian agencies, human rights defenders, and researchers from 113 countries. Trusted Partners can report content to Meta for violations and provide feedback on Meta’s policies and enforcement. A Trusted Partner flagged the video to Meta 11 days after it was posted, warning that it might incite violence. Meta agreed with the Trusted Partner and removed the post for violating the Violence and Incitement policy eight days after the report and did not apply the newsworthiness allowance. Meta referred the case to the Board for further guidance on the difficult moderation questions caused by the “Bwa Kale” movement.

Decision Overview: 

The main issue before the Board was whether Meta’s decision to remove the post and not apply its newsworthiness allowance to the content was compatible with Meta’s content policies, values, and human rights obligations.

After Meta’s referral of the case to the Board, the user was notified to submit a statement, however they did not. On the other hand, Meta answered all 18 written questions of the Board related to Meta's linguistic ability implement its policies in Haiti, the procedures for assessing reports from Trusted Partners, and the integration of this program with Meta's other crisis response mechanisms, and Meta's application of the Crisis Policy Protocol in Haiti, if applicable.

Meta applied the UN Rabat Plan of Action’s factor to conclude that the video was a statement of intent to commit violence and incitement to violence against the man in the cell, who is supposedly suspected member of the “5 Seconds Gang”. The company highlighted that a member of the crows said “We’re going to break the lock…They’re already dead” which reflected an intent to kill the man. Moreover, Meta analyzed the political, security and humanitarian situation in Haiti as the background on the risk of harm raising from the content. Meta underlined the gang violence endemic in Haiti and the increase of vigilantism. 

Meta considered two specific exceptions related to the policy and the newsworthiness allowance in its analysis. Meta allows content violating the Violence and Incitement policy if its condemning or raising awareness about the violence if the user clarifies that their intent is one of these purposes. In the case at hand, Meta didn’t find an intent to condemn or raise awareness about the actions in the video and that the content being shared to a self-described media page was not enough.

Additionally, Meta allows calls for high-severity violence if its target is a person or entity designated under Meta’s Dangerous Organizations and Individuals policy. Meta informed the Board that while the “5 Seconds Gang” was designated as a dangerous group, the company couldn’t confirm that the jailed man was a member of the gang. 

As for the newsworthiness allowance, Meta determined that the risk of harm of the post outweighed its public interest value as the video could lead to violence against the “5 Seconds Gang” or the “Bwa Kale” movement. Meta recognized that the video had value in notifying others of the current events, however, the risk of harm diminished its value. 

Finally, in response to the Board’s question, Meta noted that it didn’t designate the situation in Haiti as a crisis under its Crisis Policy Protocol as the company already had implemented mitigation measures when the protocol was launched in August 2022.

Compliance with Meta’s Content Policies

The Board found the content in violation of the Violence and Incitement policies, however, majority of the Board disagreed with Meta’s analysis on the application of the newsworthiness allowance. The majority saw that Meta should have applied the allowance given the nearly three weeks delay in policy enforcement. 

Content Rules

a. Violence and Incitement policy

The Board recognized that the content violated the Violence and Incitement policy as it prohibits statements of intent to commit high-severity violence and calls for violence as the content incited to violence within a context where risk of harm against the jailed person and others was high. Moreover, the Board noted that the statements showed intent to use force as people from the crowd shouted they would break into the cell and that the man was “already dead”. Moreover, a member from the crowd shouted “bwa kale na boudaw” which constituted a call to extreme violence in a context of deadly events in which civilians lynched suspected gang members and their allies.

The Board highlighted the policy exception of raising awareness or condemning violence, which are only present in the internal guidance and not the public-facing policy. The Board agreed with Meta that the user did not clarify that they were posting the content to either raise awareness or condemn the acts and shouldn’t benefit from the exception. The Board found the caption to be a neutral descriptive caption which didn’t fulfil the clear intent requirement for the exception.

Moreover, the Board underlined the policy exception to allow incitement to high-severity violence if it targets a member of a designated dangerous organization or individual, which is referred to in the policy rationale and is not present in the rules. While the Board agreed the exception was not applicable to the case it hand, it had several concerns over the exception, including that it was not articulated in the public-facing polices and that the list of designated individuals and organizations was not public leaving users confused on whether they would benefit from the exception. Moreover, the Board has repeatedly urged Meta to clarify its Dangerous Organizations and Individuals policy and improve its transparency. [Mention of the Taliban in News Reporting, Shared Al Jazeera Post, Öcalan's Isolation, and Nazi Quote] Finally, the Board was concerned that Meta allowed credible threats if their targets were designated groups or individuals and that the company did not assess the credibility of these threats. 

b. Newsworthiness allowance

The Board found the content violating the Violence and Incitement policy, nevertheless majority of the Board disagreed with Meta on the application of the newsworthiness allowance. The Board noted that the assessment of the balance between the risk of harm and public interest should be done in the context of Meta’s analysis and not when the post was posted. The Board urged Meta to update the public-facing policy of the newsworthiness allowance to clarify that. In the case at hand, nearly three weeks passed between the user’s post and Meta’s removal of the content. 

Majority of the Board found that the risk of harm significantly diminished nearly after three weeks, and that Meta should have applied the allowance. The Board highlighted that the video had the potential to inform the public inside and outside of Haiti of the rapid violence context amplifying the calls for intervention and aid by Haitian locals. The Board agreed that if Meta reviewed the content right after it was posted, the risk of harm would have outweighed its public interest of the post similar to the Communal Violence in Indian State of Odisha decision where Meta removed the days after it was posted in a context of ongoing violence and heightened risk of harm. By the time Meta assessed whether to apply the newsworthiness allowance, the post was viewed 500,000 times and any risk of harm due to the video would have likely materialized during those nearly three weeks. As Meta's internal teams evaluated newsworthiness based on escalation, the company possessed both the resources and expertise to conduct a more nuanced assessment, taking into consideration the evolving context and circumstances when reaching such decisions.

Compliance with Meta’s human rights responsibilities 

The majority of the Board found the removal of the content unnecessary and disproportionate. Additionally, The Board found that Meta must ensure the effective and timely moderation of content in Haiti due to heightened risks of harm to fulfil its human rights responsibilities. 

 Freedom of expression

The Board implemented the three-part test stipulated in Article 19 of the International Covenant on Civil and Political Rights to assess whether the restriction on the user’s freedom of expression was legitimate and whether Meta fulfilled its human rights commitments. The three-part test requires restrictions to be prescribed by law, in pursuant of a legitimate aim, and necessary and proportionate.

a. Legality (Clarity and accessibility of the rules)

The principle of legality requires rules limiting expression to be accessible and clear to those subject to them and those enforcing the rules. Restricting rules shouldn’t confer unfettered discretion on those charged with applying them. This means that both Meta’s reviewers should have access to and understand the rules applicable on content on Meta’s platforms.

The Board found that Meta’s prohibition of statements of intent to commit and incitement to high-severity violence clear, therefore, they satisfied the legality requirement. However, the Board was concerned over the legality concerns stemming from not including the raising awareness or condemning violence exception to the Violence and Incitement policy in the public-facing policy thus failing to clarify the requirement of clarifying the user’s intent. Meta committed to implement the Board’s recommendation in the Russian Poem decision for Meta to add its exceptions and their interpterion to public-facing language of the policy but has not updated the policy accordingly. The Board emphasized this recommendation again.

b. Legitimate aim

The Board found the Violence and Incitement policy’s prohibition of statements of intent and incitement to commit violence pursued the legitimate aim of protecting public order and respecting the rights of others.

c. Necessity and proportionality 

The principles of necessity and proportionality require restrictions to be appropriate to achieve their protective function and the least intrusive measure to achieve such protective function. In previous decisions, such as Brazilian General’s Speech and Cambodian Prime Minister, the Board relied on the Rabat Plan of Action factors to assess the necessity and proportionality of removing content under the Violence and Incitement policy. Moreover, the Board also analyzed what the delay in Meta reviewing this content indicated for the company’s ability to meet its human rights obligations in relation to moderating content in Haiti.

Majority of the Board found that removing the post three weeks after it was posted was not necessary after considering the context in Haiti, the extent and reach of the post, and the likelihood of harm given the delay between posting and the removal. Those Board members found that the delay in Meta’s review and the high number of views allude that whatever risk the video imposed would have been already materialized at time of review. The majority concluded that the removal was no longer necessary solely due to the delay in enforcement.

Additionally, the Board noted that in a context of widespread violence and breakdown of public order, sharing information is critical to allow people to know and react to events affecting them. In Haiti, people rely on WhatsApp to stay informed which gave preserving access to information on social media higher importance. 

Moreover, in the Claimed COVID Cure decision the Board emphasized Meta should clarify the range of options it had and why the selected one was the least intrusive means. Accordingly, Meta should demonstrate that the public interest objective couldn’t be realized through other non-infringing measures, that among all the infringing measures Meta has selected the least intrusive measure and that the selected measure helped achieve the goal.

In the case at hand, the Board explained that Meta should have publicly justified why measures such as geo-blocking wouldn’t be sufficient to avert the harm. Furthermore, the Board questioned why Meta didn’t explain why measures such as preventing engagement with the content or demotions wouldn’t be sufficient after the nearly three weeks delay. The Board noted that Meta seemed to expect the Board to assess the necessity and proportionality within a binary up/down box instead of assessing its full range of tools as required by a human-rights approach to content moderation.

Furthermore, the Board expressed concern over Meta’s ability to proactively moderate content in Haiti. The Board highlighted the role of heightened risk of content in a context in which public order and government services were absent. The Board noted that the significant delay in Meta’s review in the case at hand appeared to be due to the company’s failure to invest adequate resources into content moderation in Haiti. The Board has repeatedly pointed out the lack of Meta’s investment in moderation of non-English content. [Mention of the Taliban in News Reporting, Shared Al Jazeera Post and Öcalan's Isolation]

In the case at hand, Meta couldn’t provide a timely assessment of a report from a Trusted Partner, one of Meta’s main tools in Haiti to identify potentially violating content. This is a recurring situation as one of Meta’s Trusted Partners evaluated the program and found significant irregularity in response times and concluded the program is under-resourced. The Board expressed concern that Meta was not resourcing its internal teams adequately to evaluate Trusted Partners’ reports timely.

Finally, the Board underlined Meta’s failure to activate its Crisis Policy Protocol in Haiti. Meta developed the Crisis Policy Protocol in response the Board’s recommendation in the Former President Trump's suspension decision for Meta to develop a policy to govern responses to crises or situation where regular processes would not suffice to prevent harm. Meta explained that it did not activate the protocol as it already had risk-mitigation measures in place in Haiti when the Crisis Policy Protocol came into use in August 2022. However, the Board expressed concern that failure to use the protocol in situations like this would impede Meta’s ability to timely moderate content and to achieve the aims of developing this protocol. 

The Board recognized the difficulties Meta faces when prioritizing resources for its different content-moderation systems, however, it emphasized that Meta should effectively and timely moderate content in Haiti during this period of heightened risk.

Policy Advisory Statement 

a. Enforcement 

The Board urged Meta to assess the timeliness and effectiveness of its response to Trusted Partners’ reports of potentially violating content, especially where Meta has no proactive moderation tools to address and minimize the risk of harm.

b. Policy

The Board reiterated its recommendation from the Russian Poem decision for Meta to include policy exceptions of the Violence and Incitement policy to its public-facing language of the policy in a clear and accessible manner.  

Dissenting Opinions

A minority of the Board disagreed with the assessment of the majority for the newsworthiness allowance applicability to the content at hand and whether removing the content was necessary and proportionate. 

The minority of Board members agreed with Meta in not applying the newsworthiness allowance as they observed that the risk of harm to the individuals depicted in the video was present even if decreased due to the overall context of ongoing violence and insecurity in Haiti. Therefore, the harms imposed by the content outweighed the public interest value. The risks imposed by the video include others joining the movement to punish other gang members or members of the “5 Seconds Gang” or affiliated gangs recognizing someone of the video and seeking revenge against them. These Board members emphasized the fact that several individuals in the video were identifiable which raised the risk of retaliation against them and required the post to be removed to decrease the risk of harm against them. 

Furthermore, a minority of the Board saw that removal of the content was necessary and proportionate. They emphasized the context of heightened risk of violence between gangs and the civil movements, and that videos like the one at hand could intensify the violence by encouraging others to join either side. The Board members were concerned over identifying information in the post, such as the name of the precinct and the faces of multiple people in the crowd which might lead to retaliation against them as the leader of the “5 Seconds Gang” has previously threated. Moreover, the minority found that no measure other than removal would be sufficient to protect people depicted in the video from further violence.
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