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Analysis:

· Summary and Outcome:

The Oversight Board (OSB) upheld Meta's decision to leave up an altered video, looping a scene in which U.S. President Joe Biden appeared to inappropriately touching his adult granddaughter’s chest. The video was accompanied with a caption describing the president as “a sick pedophile”. Meta found that the post did not violate its Manipulated Media policy which applies only to content created using AI tools and misrepresented someone's speech. The Board upheld Meta's decision to leave up the content since the video was non-AI-altered content and was depicting President Biden doing something he did not do,  hence, it did not violate the existing policy. The Board also found that the alteration in the video was obvious and, thus would not mislead an average user. However, the Board highlighted its concerns regarding the Manipulated Media policy describing it as incoherent and confusing to users. 
The Board recommended Meta to update its policy and provide clarity about the harms it is trying to prevent, to keep pace with the rapidly increasing manipulated content.

*The Oversight Board is a separate entity from Meta and will provide its independent judgment on both individual cases and questions of policy. Both the Board and its administration are funded by an independent trust. The Board has the authority to decide whether Facebook and Instagram should allow or remove content. These decisions are binding, unless implementing them could violate the law. The Board can also choose to issue recommendations on the company’s content policies.

· Facts:

In May 2023, following the U.S. midterm elections, a Facebook user posted an edited video, looping a scene,  depicting U.S. President Biden as if he were inappropriately touching his adult granddaughter’s chest. With a caption that described President Biden as “a sick pedophile” and the people who voted for him as “mentally unwell.” In the original video, the president went with his granddaughter to vote during the U.S. midterm elections. They exchanged “I Voted” stickers and then President Biden "following his granddaughter’s instruction, placed a sticker above her chest."[p.7]
Although the altered video went viral and was circulated via Facebook with different captions, the post, in this case, was viewed less than 30 times and was not shared. 
A user reported the post to Meta for violating the company’s Hate Speech policy, but the report was automatically closed without review. The post remained on the platform, then the user appealed to Meta, and a human reviewer upheld the decision to leave up the content.  After that, the same user appealed to the Board.


· Decision Overview: 

The Oversight Board analyzed whether Meta's decision to leave up an altered video, looping a scene in which U.S. President Biden appeared to inappropriately touching his adult granddaughter’s chest, was consistent with Meta's policies and international human rights responsibilities.

In their submission to the Board, the user explained that they reported this video as it was a “blatantly manipulated video to suggest that Biden is a pedophile.”[p. 11] However, The user who posted the content on Facebook did not provide a statement to the Board.

In its submission to the Board, Meta explained that the content in this case did not violate its Manipulated Media policy. This policy states that Meta would remove “videos that have been edited or synthesized, beyond adjustments for clarity or quality, in ways that would likely mislead an average person to believe that the subject of the video said words that they did not say.” [p. 9] The policy also states that for the edited videos to be removed, the alteration should be via the means of artificial intelligence (AI) or machine learning. Furthermore, Meta mentioned that this policy does not extend to content that is parody or satire.
Therefore, since the content in this case was neither created using AI tools nor misrepresented President Biden's speech, the company did not remove the video.
Meta further explained that the Misinformation Community Standard also states that the company will remove the content in the case of "certain highly deceptive manipulated media". Hence, to assess if the content would likely mislead an average person, the company examines whether there are any obvious edits in the video, and reviews the caption of the post to check if there are disclaimers, like notifying the users that the post is a product of AI tools.

Additionally, Meta mentioned the company collaborated with third-party fact-checking organizations. The focus of these independent fact-checkers is to identify and address viral misinformation. Since the content in this case was viewed less than 30 times and was not shared, it did not meet the virality factor according to a ranking algorithm the company uses. Thus the post was not prioritized for fact-checking. 
Moreover, fact-checkers rate either the entire post (i.e., the video and the caption) or a specific part of the post (i.e., only the video). Other posts with the same video as in this case but with different captions, were reviewed and rated entirely (i.e., the video and the caption) by fact-checkers. Thus Meta enforcement systems applied a label (e.g., altered) only to posts that include identical and near-identical video and caption, to what fact-checkers debunked. Accordingly, those reviews and ratings did not impact the content of this case as its caption was not the same.
 
Furthermore, Meta explained that the caption "sick pedophile" did not violate the company's Bullying and Harassment policy. This policy does not prohibit criminal allegations or expressions of contempt or disgust against adults and public figures, because "these types of statements can be a part of important political and social discourse." [p.11]
Since the caption, in this case, contained an expression of contempt and disgust (sick) and a criminal allegation (pedophile) against an adult public figure, it did not fall within the prohibitions under the Bullying and Harassment policy.

Compliance with Meta's content policies 

The Board found the content in this case did not violate Meta's Manipulated Media policy, which prohibits media that was altered using AI and would mislead the average user to believe that a person said words they did not say. This was not the case here, as the video did not depict President Biden saying things he did not say and the video was not a product of AI tools.  The Board found that although the video intended to mislead, looping the scene back and forth made it obvious to users that there was an alteration and that the video was not authentic.
The Board recognized the importance of the virality factor in prioritizing which content to be reviewed by fact-checkers. Hence, the Board found it reasonable that the post in this case was not reviewed by fact-checkers given its limited reach.
 Additionally, the Board mentioned that the Bullying and Harassment policy prohibits various forms of abuse against individuals. However, Meta allows criminal allegations or expressions of contempt or disgust against adults and public figures. Therefore, the Board found the caption describing President Biden as a "sick pedophile"  did not violate the Bullying and Harassment policy, as the caption contained a criminal allegation and was part of the discussion of a public figure.

Compliance with Meta's human rights responsibilities

The Board recalled that Article 19 of the International Covenant on Civil and Political Rights (ICCPR) provides broad protection to expression, especially when it is concerned with political issues, speech, and candidates. The Board noted that according to General Comment No. 34, "the value of expression is particularly high when it discusses political issues, candidates and elected representatives. This includes expression that is “deeply offensive,” insults public figures and opinions that may be erroneous." [p. 16] The Board emphasized that these forms of expression are "essential for the enjoyment of the right to take part in the conduct of public affairs and the right to vote."[p.17] As previously mentioned in the Knin Cartoon decision, the Board acknowledged Meta as a company has different human-rights responsibilities than states, which accordingly allows Meta to legitimately remove certain content and apply less strict standards for removing content.
To analyze whether Meta’s decision to leave up the content complied with its human rights responsibilities, The Board proceeded to employ the three-part test set out in Article 19 of the ICCPR.

I.  Legality (clarity and accessibility of the rules)

The legality requirement demands restrictions on freedom of expression to be clear and accessible so that people have enough information about the limitations imposed on their right to freedom of expression.

The Board highlighted its concerns regarding the legality issues in the Manipulated Media policy. This policy is published in two places as a self-standing policy and as part of the Misinformation Community Standard. And they are different in the rational and their operative language. The Manipulated Media policy states that it prohibits content that "would likely mislead an average person to believe… that the video is the product of artificial intelligence or machine learning." Hence, the Board found this to be a typographical or formatting error, as it is more plausible that the average person could be misled if it was not clear that the content was altered or created via AI tools. Therefore, Meta should correct the wording of this policy and make it more accurate.
Moreover, the Manipulated Media policy states that it requires "additional information and/or context to enforce."
The Board referred to the cases of Armenian Prisoners of War Video and India Sexual Harassment Video as examples of Meta's escalation processes, through which the Board learned that "when a rule requires “additional information and/or context to enforce,” it is only applied on-escalation by specialized teams within Meta." Since this was not the case here, the Board found that Meta should provide clarity about which category this policy falls within.

II. Legitimate Aim

According to the ICCPR, restrictions on freedom of expression must pursue a legitimate aim.
In this case, the Misinformation Community Standard Section IV states that the Manipulated Media rule aims at preventing misleading content as "experts advise that false beliefs regarding manipulated media cannot be corrected through further discourse."[p. 19] On the other hand, the standalone Manipulated Media policy states that it aims to prevent content that could mislead, without clarifying the harm it seeks to prevent.
As General Comment 34 argues, "preventing people from being misled is not, in and of itself, a legitimate reason to restrict freedom of expression" [p.19], especially in the context of elections and taking part in public affairs. 
The Board also recalled its decision in Two Buttons” Meme to highlight the idea that parody or satire content "may constitute protected forms of speech." [p. 19]
The Board cited the UN Special Rapporteur on freedom of expression (report A/74/486, para. 48 and report A/HRC/38/35, para. 28) to argue that Meta failed to explain the reason why the company did not abide by international standards in adopting the Manipulated Media policy.
The Board concluded, that protecting the right to vote and to take part in the conduct of public affairs is a legitimate aim that justifies imposing restrictions on the manipulated media, however, Meta should state explicitly in the company's policy the basis for such restrictions the harm it seeks to prevent.

III.  Necessity and Proportionality

Following the Human Rights Committee General Comment 34, the Board mentioned that necessity and proportionality principles provide "that any restrictions on freedom of expression must be appropriate to achieve their protective function; they must be the least intrusive instrument amongst those which might achieve their protective function." [p.20] The Board further noted that "the removal of content would not meet the test of necessity if the protection could be achieved in other ways that do not restrict freedom of expression."[p.20]
The Board recognized that Meta may implement appropriate and scaled up measures to mitigate the negative impact of manipulated content. However, the Board found that Meta could apply less restrictive measures beyond deletion, such as using labels to inform users that the content is edited or altered via AI. The Board explained that using labels meets the necessity requirement, as it would decrease the issue of excessive removals, and promote trust.
The Board argued it would be more effective if Meta attached labels to "posts once identified as “manipulated” as per the definition in the Manipulated Media, independently from the context in which it is posted, and without reliance on third-party fact-checkers."[p.21] The Board highlighted its concerns regarding demoting content based on the ratings of third-party fact-checkers, as this process occurs without notifying users or providing them with appeal mechanisms.

Additionally, the Board found it unreasonable to limit the scope of the Manipulated Media policy to content that misrepresented someone's speech, on the basis that it is more misleading and easier to detect than the content depicting people doing things they did not do.  The Board stated that with the evolution of content manipulation tools and methods, such policy rationale is no longer effective.
Moreover, the Board found it unreasonable to limit the scope of the Manipulated Media policy to video and exclude audio. Especially, since audio can be more misleading than video. The Board referred to the policy advisory opinion on the Removal of COVID-19 Misinformation to highlight the idea that "the effectiveness of labeling diminishes over time, possibly due to over-exposure." [p.22] Hence applying the rules of the policy to all media (i.e., video, audio, and photographs) may result in inconsistent enforcement. Therefore the Board considered it more effective to apply labels to video and audio content only and encouraged Meta to do more research on how to effectively extend its Manipulated Media policy to photographs. 
Furthermore, the Board agreed, that Meta should expand the policy to focus not only on videos created with (AI) but on media regardless of how it was created, given that non-AI-altered content is currently more prevalent and threaten to mislead as well.

In conclusion, the Board upheld Meta's decision to leave up the content.

Recommendations:

The Board recommended Meta to expand the scope of the Manipulated Media policy to cover the audio and video content, regardless of the technical methods used in editing the content. Also, Meta should include content showing people doing things they did not do. The Board recommended Meta to clarify the harms it is trying to prevent so that the policy meets the legitimate aim requirement. Additionally, the Board recommended Meta to label content as manipulated rather than removing it from the platform if it doesn’t violate any other policies.

Dissenting or Concurring Opinions:  

A minority of the Board considered that the content of this case "falls under the spirit of the policy as it still could mislead an average user." [p. 15]. They also considered that the caption “sick pedophile” accompanied with an altered video, constituted a malicious personal attack, thus violated the Bullying and Harassment Community Standard.  Therefore the minority found that the content should  be removed because "a false video presenting what might be misinterpreted as evidence of a serious crime is not protected speech, directly harms the integrity of the electoral process, and is defamatory." [p. 23] 


Direction:

[bookmark: _GoBack]The decision expands expression as the Board underscored the importance of striking a balance between preventing the harm of manipulated media and protecting political speech. The Board expanded expression by recognizing that freedom of expression is essential for the enjoyment of the right to take part in the conduct of public affairs and the right to vote.
The Board advised the company to update its Manipulated Media policy to be coherent and sufficient to address the flow of online disinformation. Additionally, the Board concluded that protection for public discourse that discusses political issues, candidates, and elected representatives, is of high value.


Perspective: 

· Related International and/or regional laws: 

· United Nations Guiding Principles on Business and Human Rights (2011)
The Board used the UNGPs to highlight Meta’s commitment to respect human rights.
· ICCPR, art. 19
The Board used Article 19 of the ICCPR as a legal basis that provides broad protection for freedom of expression. 
· UNHR Comm., General Comment No. 34 (CCPR/C/GC/34)
The Board used General Comment No. 34 as the legal basis to apply the three-part test.
· ICCPR, art. 25
The Board referred to Article 25 of the ICCPR as the legal basis for the right to take part in the conduct of public affairs and the right to vote.
· UN Special Rapporteur on freedom of opinion and expression, report A/74/486 (2019)
The Board referred to this report to highlight Meta's responsibilities to human rights standards.
· UN Special Rapporteur on freedom of opinion and expression, report  A/HRC/38/35 (2018)
The Board referred to this report to highlight Meta's responsibilities to human rights standards.

General Law Notes

Oversight Board Decisions:


· Removal of COVID-19 Misinformation policy advisory opinion
The Board referred to this policy advisory opinion to recall that Meta provided evidence that labeling became less effective due to over-exposure.
· Armenian Prisoners of War Video
The Board referred to this case as an example of cases related to Met's escalation processes.
· Knin Cartoon
The Board referred to this decision to highlight that Meta as a company has different human rights responsibilities than states.
· India Sexual Harassment Video
The Board referred to this case as an example of cases related to Met's escalation processes.
· “Two Buttons” Meme
The Board referred to this decision to recall that some forms of manipulated media are made for parody or satire and should be protected.
· Armenians in Azerbaijan
The Board referred to this case as an example of cases in which the Board assessed Meta's approach to content governance. 


Significance: 

The decision establishes a binding or persuasive precedent within its jurisdiction.
According to Article 2 of the Oversight Board Charter, “For each decision, any prior board decisions will have precedential value and should be viewed as highly persuasive when the facts, applicable policies, or other factors are substantially similar.” In addition, Article 4 of the Oversight Board Charter establishes, “The board’s resolution of each case will be binding and Facebook (now Meta) will implement it promptly, unless implementation of a resolution could violate the law. In instances where Facebook identifies that identical content with parallel context – which the board has already decided upon – remains on Facebook (now Meta), it will take action by analyzing whether it is technically and operationally feasible to apply the board’s decision to that content as well. When a decision includes policy guidance or a policy advisory opinion, Facebook (now Meta) will take further action by analyzing the operational procedures required to implement the guidance, considering it in the formal policy development process of Facebook (now Meta), and transparently communicating about actions taken as a result.”
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