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I. User vs. Platform
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Reinstating Content – The German Way
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Reinstating Content – The German Way

Procedural Obligations (Federal Court, III ZR 192/20 [...], July 29, 2021)

● Objective reasons for sanctions (non-arbitrariness)

● Information about reasons

● Fair hearing

● Appeal mechanism

https://globalfreedomofexpression.columbia.edu/cases/the-case-on-facebooks-terms-of-service/
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Removing (Illegal) Content (EU/Germany)

● Notice-and-Takedown as general principle  (Art. 14 
eCommerce-Directive; Art. 6 DSA)

● No general monitoring obligation (no “independent 
assessment” of legality) but obligations to filter content 
which was declared illegal (and equivalent content) (Art. 
15 eCommerce-Directive; Art. 8 DSA; 
ECJ, Glawischnig-Piesczek)

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62018CJ0018#point45
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Removing (Illegal) Content (Europe)

Newest Developments

● Monitoring obligations for politicians 

(2023, ECtHR, Sanchez v. France)

● Automatic filter systems are „desirable“ (2023, 

ECtHR, Zöchling v. Austria)

https://globalfreedomofexpression.columbia.edu/cases/sanchez-v-france-gc/
https://verfassungsblog.de/be-careful-what-you-wish-for/
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Political Parties and Elections

● Casa Pound (2020, Italy)
– Italian law does not prohibit neo-fascist organizations

– Freedom of thought must also be guaranteed on Facebook

● Der III. Weg (2019, Germany)
– Complex legal issues could not be resolved in a preliminary proceeding

– The political disadvantages of not being able to use Facebook as political party are very 

high

https://globalfreedomofexpression.columbia.edu/cases/casapound-v-facebook/
https://globalfreedomofexpression.columbia.edu/cases/der-dritte-weg-v-facebook-ireland-ltd/
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Section 230 as Absolute Answer (USA)

“Through this provision, Congress granted most Internet 

services immunity from liability for publishing false or 

defamatory material so long as the information was provided 

by another party.“

Carafano v. Metrosplash.com, Inc. (9th Cir. 2003)

https://casetext.com/case/carafano-v-metrosplashcom-inc
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Infrastructural Content Moderation

https://globalfreedomofexpression.columbia.edu/cases/parler-v-amazon-web-services/
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II. User vs. Public Official
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Private or Public Account?

Indicators (e.g. Knight First Amendment Institute v. Trump, 2019)

● Use of official contact details (Title, E-Mail-Address etc.)

● Distribution of official information („government speech“)

● Possibility of interaction

Not sufficient: Mere election of a person

https://globalfreedomofexpression.columbia.edu/cases/knight-first-amendment-institute-v-donald-j-trump-2/
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Public Town-squares on Private Property
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III. Government vs. Platform
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Administrative Proceedings

https://globalfreedomofexpression.columbia.edu/cases/roskomnadzor-v-meta/
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Administrative Proceedings

https://globalfreedomofexpression.columbia.edu/cases/the-case-of-the-brazil-fake-news-inquiry/
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Bans of Services

https://globalfreedomofexpression.columbia.edu/cases/serap-v-federal-republic-of-nigeria/
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IV. The European Perspective: 
Digital Services Act
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Digital Services Act
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Digital Services Act
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Digital Services Act
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Thanks a lot for your attention!
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