FBI v. Yassir Fazaga
Case Summary and Outcome
The Supreme Court of the United States was faced by a brief question which involved the determination of whether the State Secret privilege has been displaced by Foreign Intelligence Surveillance Act of 1978 92 Stat. 1783, 50 U. S. C. §1801 et seq., particularly §1806(f). The court concluded that where the government claims that the information involved is critical to the national security interests, such a privilege has not been intended to be done away by the Law makers.  
Factual Background
Three Muslim residents (the respondents herein before the Supreme Court of the United States) had alleged illegal surveillance on them by the Federal Bureau of Investigation which was allegedly done because of the prejudicial views on their religion. The defendants/Government had claimed dismissal of claims as the disclosure of the information sought would be detrimental to national security interests which was favoured by the district court in dismissing the claims of the plaintiffs. However, the decision of the district court was reversed by the Ninth Circuit court citing § 1806(f) which in the Ninth Circuit’s view had “displaced the state secrets privilege”. [pg. 4] 
Decision Overview
The court at the very first instance observed the recurrent view that “a government privilege against court-ordered disclosure of state and military secrets”. The court stated that the present case warranted to test the government privilege in light of Foreign Intelligence Surveillance Act of 1978 92 Stat. 1783, 50 U. S. C. §1801 et seq. (FISA hereinafter). [pg. 5]
The court made certain observations pertaining to FISA which can be summarised as §1806 provides the procedure for the use of information gathered lawfully under FISA, where §1806(c) mandates the government to notify the aggrieved person as well as the court before entering the information so obtained into evidence. Further, §1806(e) allows the aggrieved person to claim that the information was either unlawfully acquired or was non-conforming with the authorization order and therefore should not be included in the evidence. However, § 1806(f) provided for the assessment of the “lawfulness and admissibility” of the information so obtained, and such a determination can also be made in camera or ex-parte where an affidavit to that effect had been filed by the Attorney General which in turn binds the court to determine the lawfulness of such a surveillance and the court may then suppress or allow the information into evidence according to §1806(g). [pg. 6 & 7]
The respondents herein had claimed violation various rights including Establishment Clause, Free Exercise clause, the Fourth amendment, the equal protection components of the fifth amendment’s due process clause among others. Whereas, the government had claimed state secrets privilege along with a declaration filed by the Attorney General to that effect. [pg. 8] The Dismissal of claims by the District Court was on the ground that the litigation would risk “disclosure of secret and classified information”. Whereas, the ninth circuit reversed the order and held that FISA was meant to depose the privilege of the state secrets. [pg. 9]
The Respondents contended that §1806(f) also applies when such secret information is sought via a civil litigation. It was also contended by the Respondents that §1806(f) also applies when a motion or request is made by the aggrieved person to be provided with such surveillance evidence. On the other hand, the government claimed that the assertion of the privilege was to prevent the use of the information and did not constitute a “use” of such information. Further, the government contended that the prayer of the Respondents’ complaint never requested for obtaining such information. [pg. 11]
The Supreme Court of the United States interpreted that §1806(f) did not do away with the state secrets privilege. The court based this on the fact that there was not mention of State secrets privilege in FISA either directly or indirectly, rather, FISA prevents the variation to the privilege law and the privilege cannot be done away with in the absence of any specific statutory mention. [pg. 12] The Supreme Court also found the reasoning of the ninth circuit’s court that there was a conflict between §1806(f) and the state secrets privilege as the §1806(f) aims at lawfulness of the surveillance whereas the privilege aims at the harm that could be caused to the national security interests. [pg. 14]
The Supreme Court was also of the view that state secrets cannot be defeated by merely establishing that the evidence was not obtained in a lawful manner. Additionally, as observed by the court, §1806(f) requires that court to award a relief to an aggrieved person where evidence was obtained unlawfully, whereas no such determination of unlawfulness bars the state secret privilege. [pg. 14]
The court also made a reference to United States v. Reynolds, 345 U. S. 1, 6–7 (1953) and observed that where “government has shown a reasonable danger that compulsion of the evidence will expose the information that should not be divulged in the interest of national security” an examination of such evidence even ‘in camera’ is prohibited. [pg. 15 & 16]   
Decision Direction
The present decision backs the government or the state without any checks and allows the state secret privilege to be taken up against any surveillance which is claimed to be in national interests. While it is acceptable that surveillance might be necessary in order to maintain the security of the state, nevertheless unfettered or unchecked power to conduct the surveillance can result in serious violations of privacy as well as freedom of speech and expression.
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