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1. Summary and outcome

The European Court of Human Rights concluded that pre-trial detention and sentencing of the applicant to imprisonment for having insulted the President of the Republic in two Facebook posts constituted a violation of the right to freedom of expression guaranteed under Article 10 of the European Convention on Human Rights. Furthermore, the Court held that Article 299 of the Turkish Criminal Code, a special provision affording higher protection to the President against defamation could not be considered in keeping with the spirit of the Convention and should be amended.

2. The facts

On May 18, 2017, the applicant Vedat Şorli was placed in police custody and subsequently detained on account of two criminal files concerning the offenses of insulting the President of the Republic of Turkey and propaganda in favor of a terrorist organization through publishing on social media. The impugned publishing consisted of two Facebook posts, a caricature and a photograph of the head of State accompanied by satirical and critical comments concerning him. At the hearing of July 21, 2017, Mr. Şorli was found guilty of insulting the President of the Republic and was sentenced to eleven months and twenty days imprisonment pursuant to Article 299 § 1 of the Criminal Code.  According to Article 299, a person who defames the President of Turkey shall be sentenced to one to four years imprisonment.

The pronouncement of the judgment against the applicant was suspended for five years, meaning that if the applicant did not commit an intentional offense within five years, the conviction would be quashed and the case would be struck out of the list. After the rejection of the applicant’s appeal before the Assize Court on September 20, 2017, he lodged an individual application with the Constitutional Court, arguing that his pre-trial detention for two months and two days and his conviction to eleven months and twenty days of imprisonment as well as his placement under probation for five years pursuant the procedure of suspension of delivery of the judgment infringed his right to freedom of expression. The Constitutional Court found the application inadmissible on the grounds of unsubstantiated complaint. Mr. Şorli subsequently applied to the European Court of Human Rights.


3. Decision Overview

The applicant argued before the Court that the criminal proceedings against him and his conviction for insulting the President of the Republic on account of his Facebook posts constituted an interference with his right to freedom of expression and that this interference did not pursue a legitimate aim and was not necessary in a democratic society. The government maintained that the interference was prescribed by Article 299 of Criminal Code, pursued the legitimate aim of protecting the reputation and rights of the others and that the criminal proceedings resulting in the suspension of delivery of the judgment in the applicant’s case did not create a chilling effect or a real constraint on the exercise of his right to freedom of expression. The government recalled that similar provisions protecting the honor and reputation of head of the State existed in many other European countries. The intervening party in the case, İFÖD (İfade Özgürlüğü Derneği), an independent non-governmental organization specialized in defending and promoting freedom of expression, pointed out to the high number of prosecutions and guilty verdicts under Article 299 during the rule of President R. Tayyip Erdoğan and submitted that President Erdoğan had an unprecedented and unique position before the domestic courts, including the Constitutional Court who tended to decide in his favor, failing to properly apply the European Court’s case-law on freedom of expression in the defamation cases against him. 

The Court first considered that, in view of the chilling effect they produced, the applicant’s pre-trial detention -even if it was considered not to have been enforced – in the context of the criminal proceedings against him, his criminal conviction as well as the decision to suspend delivery of the judgment in those proceedings, which had subjected him to a five-year suspension period, constituted an interference with the exercise of his right to freedom of expression. The interference was prescribed by law, namely by Article 299 of the Criminal Code, which afforded a higher degree of protection to the President of the Republic than to other persons and laid down heavier penalties for persons who made defamatory statements against him. In this regard, the Court recalled its well-established case-law according to which affording increased protection by a special law on defamation would not, in principle, be in keeping with the spirit of the Convention. It also referred to Artun Güvener case against Turkey where it held that a State’s interest to protect the reputation of its head of State could not justify conferring on the latter a privilege or special protection vis-à-vis the right to inform and express opinions about him.

As to the proportionality of the penal sentence, while recognizing that it was entirely legitimate for persons representing the institutions of the State, as guarantors of the institutional public order, to be protected by the competent authorities, the Court emphasized that the dominant position of those institutions required the authorities to display restraint in resorting to criminal proceedings. In the present case, the Court considered that the applicant’s placement in police custody, his pre-trial detention and his conviction to a criminal sanction were not justified, even though the delivery of the judgment imposing a prison term had been suspended. Such a sanction, by its very nature, inevitably produced a chilling effect on the willingness of the person concerned to express his or her views on matters of public interest, especially in view of the effects of conviction.

Having regard to the criminal character of the sanction imposed on the applicant under a special provision affording increased protection to the President of the Republic against defamation, which could not be considered in keeping with the spirit of the Convention, the Court concluded that the interference with the applicant’s right to freedom of expression was not proportionate to the legitimate aims pursued and was not necessary in a democratic society. 

The Court also pointed out the application of Article 299 as the source of the violation in the applicant’s case and urged the State to amend its domestic law as an appropriate form of redress with a view to complying with Article 10 of the Convention. 


4. Expands expression

The judgment of the Court expanded freedom of expression as it established -once again- that the very existence of a higher protection for the President of the Republic against defamation in the domestic law is incompatible with the spirit of the Convention. The Court’s decision to urge the State to amend Article 299 of the Criminal Code strengthens the guarantee of freedom of expression in Turkey as the crime of insulting the President has been excessively used to intimidate the opposition. For further information, see the Third Party Intervention of IFOD in the case Şorli v. Turkey before the ECtHR: https://ifade.org.tr/reports/IFOD_ECtHR_Vedat_Sorli_Third_Party_Intervention.pdf

5. Global Perspective

Related International and/or regional laws

· ECHR, art. 10
· Turkish Criminal Code, Article 299
· Turkish Code of Criminal Procedure, Article 231
· Coe, Committee of Ministers, Declaration on freedom of political debate in the media (12 February 2004)
· Coe, Parliamentary Assembly, Resolution no 1577, Towards decriminalisation of defamation (2007) 
· Coe, Venice Commission, Opinion no 831/2015 on Articles 216, 299, 301 and 314 of the Penal Code (11-12 March 2016)
· Coe, Commissioner for Human Rights, Memorandum on freedom of expression and media freedom in Turkey, CommDH(2017)5 (15 February 2017)
· [bookmark: _Hlk85467519]ECtHR, Erdoğdu v. Turkey, App. No. 25723/94 (2000)
· ECtHR, Dilipak v. Turkey, App. No. 29680/05 (2015) 
· ECtHR, Selahattin Demirtaş v. Turkey (No. 3), App. no. 8732/11 (2019) 
· [bookmark: _Hlk85467568]ECtHR, Otegi Mondragon v. Spain, App. no. 2034/07 (2011)
· ECtHR,  Colombani and others v. France, App. no. 51279/99  (2002)
· [bookmark: _Hlk85467657]ECtHR, Pakdemirli v. Turkey, App. no. 35839/97 (2005)
· [bookmark: _Hlk85467714]ECtHR, Athanasios Makris v. Greece, App. no. 55135/10 (2017)
· [bookmark: _GoBack]ECtHR, Martchenko v. Ukraine, App. no. 4063/04 (2009)
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