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Analysis:
· Summary and Outcome:
The Supreme Court of the United Kingdom confirmed the District Court's decision that the arrest and prosecution of a group of protesters infringed their rights to free speech and assembly under Article 10 and 11 of the European Convention on Human Rights. The case concerned a group of demonstrators apprehended for lying down in the middle of a road on one side of the carriageway, blocking traffic towards an arms fair venue. The District Judge found the applicants not guilty because he considered they were exercising their rights to free speech and assembly, hence they had a lawful excuse. However, the prosecution appealed on a point of law, and the Divisional Court reversed the acquittals. The Supreme Court overturned that decision, and the convictions were revoked.

· Facts:
 In September 2017, the biennial Defence and Security International (DSEI) arms fair was held at the Excel Centre in East London. In the days before the fair's opening, Nora Ziegler, Chris Cole, Jo Frew, and Henrietta Cullinan (the appellants),who were strongly opposed to the event, laid down in the middle of one side of an approach road leading to the Excel Centre. They attached themselves to two lockboxes with pipes sticking out from each side. During the demonstration, Police officers approached the appellants and went through the "5 stage process" to try and persuade them to remove themselves voluntarily from the road. When the appellants failed to respond, they were arrested. However, it took approximately 90 minutes to successfully remove the demostrators all of them from the road since the lockboxes were intentionally designed to make them hard to disassemble. The demonstrators were charged with wilful obstruction of a highway per section 137 of the Highways Act 1980.

On 1 and 2 February 2018, the applicants were tried before District Judge Hamilton at Stratford Magistrates' Court, who dismissed the charges. Taking into consideration the appellants' right to freedom of expression and freedom of peaceful assembly under Articles 10 and 11 of the ECHR, the District Court found that the prosecution "had failed to prove the requisite the defendants' limited, targeted, and peaceful action, which involved obstruction of the highway, was unreasonable" [para. 4]. As a result, the Director of Public Prosecutions appealed the decision before the Divisional Court by way of case state, a type of appeal that deals with a question of law, not fact.

On 22 January 2019, the Divisional Court allowed the appeal and sentenced the applicants to conditional discharges of 12 months. The Court suggested that the assessment of proportionality in the instant case should have been that set out in In re B (a Child) (Care Proceedings: Threshold Criteria). The Court held that the District Judge's assessment of proportionality was erroneous because "there was no "fair balance" struck in these cases between the rights of the individuals to protest and the general interest of the community, including the rights of other members of the public to pass along the highway. Rather the ability of other members of the public to go about their lawful business was completely prevented by the physical conduct of these defendants for a significant period of time. That did not strike a fair balance between the different rights and interests at stake." [para. 28]

On 8 March 2019, the Divisional Court dismissed the appellants' application for permission to appeal to the Supreme Court; however, it certified two points of law of general public importance for the Supreme Court to analyze. On 3 December 2019, a panel of the Supreme Court composed of Lord Kerr, Lord Hodge, and Lady Arden granted permission to appeal.


· Decision Overview: 
The main issues before the Supreme Court were: "(1) What is the test to be applied by an appellate court to an assessment of the decision of the trial court in respect of a statutory defen[s]e of "lawful excuse" when Convention rights are engaged in a criminal matter? (2) Is deliberate physically obstructive conduct by protesters capable of constituting a lawful excuse for the purposes of section 137 of the 1980 Act, where the impact of the deliberate obstruction on other highway users is more than de minimis, and prevents them, or is capable of preventing them, from passing along the highway?" [para.7]

To answer the first certified question, the Supreme Court held that section 137(1) of the 1980 Act must comply with the ECHR. This implies that the trial court should have considered whether the police's interference with the appellants' article 10 and 11 rights by arresting them was proportionate. The appellant would have a defense of lawful excuse to the underlying criminal offense if found disproportionate. The Court referred primarily to its case of  Edwards v Bairstow to establish that the test that an appellate court should have applied the same to appeals on questions of law in a case stated under section 111 of the Magistrates' Courts Act 1980. Said Act establishes that "...Any person who was a party to any proceeding before a magistrates' court or is aggrieved by the conviction, order, determination or other proceedings of the court may question the proceeding on the ground that it is wrong in law or is in excess of jurisdiction by applying to the justices composing the court to state a case for the opinion of the High Court on the question of law or jurisdiction involved” [par.36]. 

The Supreme Court held that the appellate test for the Divisional Court to apply in appeals by way of case stated was whether the Court’s conclusion was one which was reasonably open to it.  By using this approach, a determination of fact could only be challenged if it is one that no reasonable court could have reached on the facts or if there was an error of law that was essential to the decision. Thus the Court considered that the Divisional Court decision that there was a different appellate test where the appeal raises an assessment of proportionality was incorrect and did it without regard to any relevant authorities. However, the Court highlighted that although "the Divisional Court applied the wrong appellate test, it may therefore have reached a conclusion that was justifiable on the basis that there was an error of law on the face of the case" [para. 54].

To answer the second certified question, the Court analyzed if the protesters' deliberate physical obstructive conduct was capable of constituting a lawful excuse for section 137 of the Highways Act 1980, even where the impact of the intentional obstruction on other highway users is more than de minimis. The Court remarked that the issue before the District Judge did not involve the proportionality of the police in arresting the appellants but rather proportionality in the context of the alleged commission of an offense under section 137 of the 1980 Act. 

The Court referred to the ECtHR cases of Hashman v United Kingdom, Steel v the United Kingdom, Kudrevičius v Lithuania and  Primov v Russia to highlight that there should be a certain degree of tolerance to disruption to ordinary life, including disruption of traffic caused by the exercise of the right to freedom of expression or freedom of peaceful assembly. However, the Court stressed that the extent of the disruption and whether it is intentional are relevant factors in assessing proportionality. 

According to the Court, the factors relevant to such assessment must include that the plaintiffs' action was intended to be a peaceful gathering and gave rise to no form of disorder; did not involve the commission of any offense other than the alleged section 137 offense; was carefully targeted at vehicles heading to the fair and did not obstruct completely the highway; and, was of limited duration since the obstruction lasted 90-100 minutes. Additionally, since there were alternative routes available for vehicles making deliveries to the Excel Centre during the demonstration, there was no evidence of any significant disruption caused by the obstruction. Hence, the Court deemed that the proportionality assessment applied by the District Court in favor of the appellants was correct since he considered the relevant facts, and there was no error or flaw in his reasoning to undermine his conclusion. 

Finally, the Court deemed the lawful exercise of Convention Rights in Articles 10 and 11 meant that the prosecution failed to prove that the defendant's use of the highway was unreasonable. For that reason, the defendants had a "lawful excuse" for the obstruction of the highway, and therefore, could not be considered as a criminal offense. Thus, the Supreme Court overturned the order directing convictions and ordered the dismissal of the charges against the appellants to be restored. 



Dissenting Opinions of Judges …:
Lord Sales presented a dissenting opinion. Regarding the first certified question, he stated that it was "not coherent to say that an appellate court should apply a different approach in the context of an appeal by way of case stated as compared with other situations. The legal rule to be applied is the same in each case, so it is difficult to see why the test for error of law on appeal should vary. The fact that an appeal happens to proceed by one procedural route rather than another cannot (...)change the substantive law or the appellate approach to ensuring that the substantive law has been correctly applied" [para. 154].

Concerning the second question, Lord Sales considered that "the Divisional Court was wrong to simply conclude that the police action was, in all the circumstances of the case, proportionate" [para.150]. Therefore, he considered that the proper course for the Divisional Court should have been to allow the appeal but to remit the matter to the magistrates' court for further examination of the facts.


Direction:
· Outcome: Expands Expression
The Supreme Court's decision expands the scope of freedom of expression. Through a thorough examination of ECtHR case law, the Supreme Court held that there must be a certain degree of tolerance to disruption to ordinary life, including disruption of traffic, caused by the exercise of the right to freedom of expression or freedom of peaceful assembly. 
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