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The Facts as submitted by the complainant

1. Communications 105/93, 128/94 and 130/94 dtatieetfter the annulment of the Nigerian electidnk2o
June 1993, several decrees were issued by thengoset. These proscribed the publication of two
magazines. State officials sealed the premisdsedfito magazines embarking upon frequent seiztires o
copies of magazines critical of its decisions amesa of newspaper vendors selling such magazines.

2. By decree, the government also proscribed 10 nexespapublished by four different media
organisations. The complainant alleges that thespapers and their operators were not previously
accused of any wrongdoing either publicly or befareourt of law or given any opportunity to defend
themselves before their premises were sealed ujulyn22 and they were subsequently outlawed by
Decree 48 of 1993, which was released on 16 AUf83.

3. Constitution (Suspension and Madification) Decree 107 of 17 November 1993 Article 5 specifies:
“No question as to the validity of this Decree ny ather Decree made during the period 31st Decembe
1983 to 26th August 1993 or made after the commmeect of this Decree or of an Edict shall be
entertained by a court of law in Nigeria.”

4, On 16 August 1993, the Government also announ@gdrdmulgation of the Newspaper Decree No. 43
of 1993. By virtue of Section 7 of the Decreas iin offence, punishable with either a fine of 8RB0
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or imprisonment for a term of 7 years or both fgpeason to own, publish or print a newspaper not
registered under the Decree. The registratiorxistieg newspapers under a previously subsisting la
(the Newspaper Act) is extinguished by the Decree.

The decision whether or not to register a newspiaparsted exclusively in the Newspapers Registrati
Board set up under the Decree. Compliance witffiaitmeal pre-registration requirements stipulatethi
Decree does not guarantee registration of a newspmgzause the Newspaper Registration Board has
total discretion to decide whether the registratiba newspaper is “justified having regard to pilic
interest”. There are no procedures for challentiiegBoard’s decision not to register a newspaper.

If the Board decides to register a newspaper, NIDOOmust be paid as registration fee. Furthermore,
N250.000 must be deposited into a fund to meetatheunt of any penalty imposed on or damages
awarded against the owner, printer, or publishehefewspaper by a court of law in the future. &nd
the Newspapers Act (now repealed by Decree 43)nd for N500 with sureties was sufficient security
for possible penalties or damages which might lmogad on or awarded against a newspaper.

Although released by the Government on 16 Augu$i319he Decree is given a retroactive
commencement date to 23 June 1993 and persongliilgeto own, print or publish newspapers in
Nigeria are obliged to apply for registration witthree weeks of the commencement of the Deceee (i.
by 14 July 1993) after complication with pre-regisbon requirements, thus making all newspapers in
Nigeria immediately “illegal”, and owners, printensd publishers liable to be arrested and detained.

Communications 128/94 and 130/94 deal specifigaitit the events of 2 January 1994 when 50,000
copies of TELL magazine were seized by heavily drpelicemen and other security officers on the
printer's premises. In addition, twelve films anduiteen plates, used for processing, were also
confiscated. TELL is a popular weekly magazine vehaisn is to promote and protect human rights in
Nigeria. That week's issue was entitled: “The Retof Tyranny - Abacha bares his fangs”. The story
involved a critical analysis of certain legislatienacted by the military government which ousts the
jurisdiction of the courts. The complainant statteat no remedies were available at the local ldatel,
jurisdiction of the courts having been ousted insidering the validity of such actions.

Communication 152/96 was submitted by Constitutidtights Project. It states that on 23 December
1995 Mr. Nosa Igiebor, the Editor in Chief of TELMagazine was arrested and detained. The
Constitutional Rights Project alleges that he watstold the reason for his arrest and that no ehhes
been made against him. Furthermore, Constitutitigiits Project alleges that he has been deniedsacce
to his family, doctors and lawyers and that he fleagsived no medical help even though his health is
deteriorating.

Constitutional Rights Project also claim that TEMagazine was declared illegal and in violation of
Decree No. 43 of 1993 which requires all newspajaersgister with the Newspaper Registration Board
and to pay a pre-registration fee of N250,000 ambrarefundable fee of N100,000. These payments
would be put into a fund for payment of penaltiesT libel actions against the owner, publisher or
printer. Constitutional Rights Project stated thatree No. 43 of 1993 had been declared null ai vo
by two different courts, namely the lkeja High Goam 18 November 1993, and the Lagos High Court on
5 December 1993. The Nigerian Government did np¢alppgainst these decisions.

In his oral arguments before the Commission, dbmplainants’ representative emphasised that the
government’s prerogative to make laws for peacegoutl government does not entitle it to evade its
obligations under international law.

The State Party’s Response and Observations
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The government has made no written submisgiorespect of this communication. At the 19th sessi
held in March 1995 in Ouagadougou, Burkina Fasmgthvernment sent a delegation of several persons.
Mr. Chris Osah, Assistant Director General of tregdl and Treaties Department at the Ministry of
Foreign Affairs, made the following statementsiggresentation on the communication.

He stated that “Decree No. 43 of 1993 was ntadenderscore not only the government’s sovereign
rights but also its policy of free enterprise. Régition fees are payable to an independent bliasdn

the public interest that all newspaper providerspablishers should ensure registration of their
enterprises. The government is convinced that segiktration fees are reasonable and justifiabkmnin
democratic society. In any case, many newspapeaisnagazines operate although they have not
registered”.

On ouster of the jurisdiction of the court® government stated that “there is nothing pagityinew
about this. It is the nature of military regimesptovide for ouster clauses, the reasons beingfdhat
military administration which has come in, the ases of litigation become too cumbersome for the
government to do what it wants to do”.

As for retroactive effect, the government naived that, although the decree technically didehav
retroactive effect, not a single newspaper wasadedtlillegal or harassed for violating the decree.

Complaint

16.

The communications allege violations of Arcle 7, 9, 14 and 16. of the Charter.

Procedure before the Commission
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Communication 105/93 is dated 1 September T883 Commission was seized of the communication at
the 14th Session. The state concerned was natifiddinuary 1994.

Communication 128/94 is not dated but was recestdtle Secretariat between January and April 1994.
The Commission was seized of the communicatiohetlbth session. The text of the communication
was sent to the state concerned on 29 July 1994.

Communication 130/94 is dated 5 January 1994. Tdmerfission was seized of the communication at its
15th session and the text was sent to the st&?8 doly 1994. The procedure relating to these tbases
is the same.

On 14 September 1994 a letter was sent todhmeplainants concerning communications no. 105/93,
128/94 and 130/94, asking whether all domestic diesehad been exhausted and whether any further
seizures of TELL Magazine has occurred since 2algrif9o4.

A reminder was sent by the Secretariat of th@i@ission to the government of Nigeria on 22 Sep&m
1994.

At the 16th session, held in October 1994 imjida The Gambia, the Commission declared the
communications admissible.

At the 17th session, held in March 1995 in Lomago, it was decided to delay final decisionlom ¢ases
so that they might be taken up with the Nigeriathaities when the Commission undertook its mission
to that country. It was also declared that therate of the OAU should be informed of the situaiion
Nigeria.
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On 20 April 1995, a letter was sent by the &adat of the Commission to the complainantsrejetiat
the communications were declared admissible, aadahmission would be sent to Nigeria, and that a
decision on the merits would be taken at the 18$sisn.

On 7 June 1995, a letter was sent by the Seéatedf the Commission to the government of Naeri
stating that the communications were declared aillésand that a mission would be sent to Nigeria.

On 1 September 1995, a letter was sent todliergment of Nigeria stating that the communication
would be heard on the merits at the 18th sessitiredEommission and inviting the government to send
representative.

At the 18th session of the Commission it wasdgel that the communications would be taken uthby
mission to Nigeria, and if the government did radiilitate the visit, the Commission would at thetne
session adopt a decision on the facts available.

On 30 November 1995 a letter was sent to thglkedmants reflecting this decision.
On 30 November 1995 a note verbale was séimn tgovernment of Nigeria reflecting this decision.

At the 19th session, the Commission heard MidiCAnselm Odinkalu, who was duly instructed to
appear for all the complainants in all cases aghligeria, except that brought by International PENhe
Commission heard Mr. Osah and Mr. Bello for thedximn Government in reply. At the end of the
hearing the Commission took a general view on #se% and deferred taking final decision in each cas
pending the accomplishment of its proposed migsidfigeria.

On 9 May 1996 letters were send to the NiggBamernment, Constitutional Rights Project and Medi
Rights Agenda informing them of the Commissionisesged decision to take a mission to the country
and that the three communications detailed abovwddame considered on their merits at the 20th sessi
in October 1996.

At the 20th session held in Grand Bay, MaugjtiDctober 1996, the Commission decided to postiiene
final decision on the merits of the communicatitmshe 21st session, awaiting the result of thansd
mission to Nigeria.

On 10 December 1996 the Secretariat sent avediale to this effect to the government.
On 10 December 1996 the Secretariat sentdett¢his effect to the complainants.
Communication 152/96 is dated January, 1996.

On 5 February 1996 a letter was sent to thelainant acknowledging receipt of the communicatiod
that the admissibility of the case would be exachiatethe 20th session in October 1996.

At the 19th session the communication was xarneed.

At the 20th session held in Grand Bay, MauwitiDctober 1996, the Commission declared the
communication admissible, and decided that it wdddtaken up with the relevant authorities by the
planned mission to Nigeria. At the same time isy@ned with communications 105/93, 128/94 and
130/94.



39. On 29 April, the Secretariat received a Idtiem Mr. Olisa Agbakoba entitled ‘Preliminary obijiens
and observations’ to the Mission of the Commissidrich visited Nigeria from March 7-14 1997. The
document was submitted on behalf of Interights véthard to 14 communications including this one.

40. Among the objections raised and or observatimde were on: the neutrality, Credibility and Rafee;
and, composition of the Mission.

41. At its 2% session held in April 1997, the Commission postaaiaking decision on the merits to the next
session, pending the submission of scholarly agtiahd court case by the complainants to assisit#
decision. The Commission also awaits further amabyfsits report of the mission to Nigeria.

42, On 22 May, the complainants were informed ef@lommission’s decision, while the State was infafm
on May 28.

43. From this date on, the procedure in respetieftommunication is identical to that in commutiiza
105/93, 128/94 and 130/94, above.

44, At the 229 Ordinary session the Commission postponed takidgcision on the cases pending the
discussion of the Nigerian Mission report.

45, At the 23rd ordinary session held in Banjul, The®B&, the Commission postponed consideration of
the case to the next session due to lack of time.

46. On 25 June 1998, the Secretariat sent letighetparties concerned informing them of the stafuthe
case.

The Law

Admissibility

47. Article 56 of the African Charter reads:

Communications...shall be considered if they:...Are sent efieausting local remedies, if
any, unless it is obvious that this procedure is unduliopged

48. Specifically, in the four decisions the Commission hasady taken concerning Nigeria, Article 56.5
is analyzed in terms of the Nigerian context. Communicatioi®16QDecision ACHPR/60/91)
concerned the Robbery and Firearms Tribunal; CommunicatiorB §D8cision ACHPR/87/93)
concerned the Civil Disturbances Tribunal; Communication B1Pecision ACHPR/101/93)
concerned the Legal Practitioners Decree; and Communication 1Z9794PR/129/94) concerned
the Constitution (Modification and Suspension) Decree la@adPolitical Parties (Dissolution) Decree.

49. All of the Decrees in question in the above communicationtin "ouster" clauses. In the case of

the special tribunals, these clauses prevent the ordinary émumt$aking up cases placed before the
special tribunals or from entertaining any appeals from the idesif the special tribunals.
(ACHPR/60/91:23 and ACHPR/87/93:22). The Legal Pracidis Decree specifies that it cannot not
be challenged in the courts and that anyone attempting to chinsaits a crime (ACHPR/101/93:14-
15). The Constitution Suspension and Modification legahibited their challenge in the Nigerian
Courts (ACHPR/129/94:14-15).
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In all of the cases cited above, the Commission foundfibabuster clauses render local remedies
non-existent, ineffective or illegal. They create a legal situd@tiavhich the judiciary can provide no
check on the executive branch of government. A few coutisein.agos district have occasionally
found that they have jurisdiction; in 1995 the Court @pgal in Lagos, relying on common law,
found that courts should examine some decrees notwithstaodstgr clauses, where the decree is
"offensive and utterly hostile to rationality" (Reprinted time Constitutional Rights Journal). It
remains to be seen whether any Nigerian courts will be courageough to follow this holding, and
whether the government will abide by their rulings sholugy/tdo so.

In communication 152/96 the complainant states that Decret8rwas been declared null and void
by two different courts, but these decisions have not beeeatespby the government. This is a
dramatic illustration of the futility of seeking a remedynfrthe Nigerian courts.

For these reasons, consistent with its earlier decigtmm§€ommission declared the communications
admissible.

Article 9 of the African Charter reads:
1. Every individual shall have the right to receive infororati

2. Every individual shall have the right to express andedmnate his opinions within the
law.

This Avrticle reflects the fact that freedom of expressi@basic human right, vital to an individual's
personal development, his political consciousness, and patiieign the conduct of public affairs in
his country. The problem at hand is whether the decreesirggthie registration of newspapers, and
prohibiting many of them, violate this Article.

A payment of a registration fee and a pre-registrationsitépo payment of penalty or damages is not
in itself contrary to the right to the freedom of expressidre government has argued that these fees
are "justifiable in any democratic society”, and the Commissams not categorically disagree.

However, the amount of the registration fee should rotniore than necessary to ensure
administrative expenses of the registration, and the prereggistfee should not exceed the amount
necessary to secure against penalties or damages against the oimter,oprpublisher of the
newspaper. Excessively high fees are essentially a restrictitlregoublication of news media. In
this case, the fees required for registration, while highnaireo clearly excessive that they constitute
a serious restriction.

Of more concern is the total discretion and finalityh&f decision of the registration board, which
effectively gives the government the power to prohibit pubtioadf any newspapers or magazines
they choose. This invites censorship and seriously endattgeraghts of the public to receive
information, protected by Article 9.1. There has thus beeaolatiin of Article 9.1.

Also of serious concern is the retroactivity of the deciBge government bases its defense on the
non-enforcement of this aspect of the decree. The governmentergpia® offered this defense:
"Article 7.2 of the Charter is very specific: "no one may bedemned”, and we are saying that no
one has been condemned. Second, it says "no penalty mayittedhflve are also submitting that
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there has been no penalty inflicted...We are even going furtheaytahat more than 3/4 of the
newspapers in Nigeria have registered and yet nobody has taketotbeuont."

While it is reassuring to hear that no one has sufterddr the retroactivity clause of the Decree No.
43, the Commission must take a stand on the issue afgusiderlying Article 7.2 and condemn the
literal, minimalist interpretation of the Charter offeredthg representative of Nigeria. Article 7.2

must be read to prohibit not only condemnation and indlictf punishment for acts which did not

constitute crimes at the time they were committed, but retragdtself. It is expected that citizens

must take the laws seriously. If laws change with retroactivertefthe rule of law is undermined

since individuals cannot know at any moment if their actioadegyal. For a law-abiding citizen, this

is a terrible uncertainty, regardless of the likelihood of exsngunishment.

Furthermore, the Commission unfortunately cannot oégt donfidence in the assurance that no one
and no newspaper has yet suffered under the retroactivity of Dé&8rdeotential prosecution is a
serious threat. An unjust but un-enforced law undermineapage, the sanctity in which the law
should be held. The Commission must thus holds thaebew. 43 violates Article 7.2.

Communication 152/96 states that two different coumise hdeclared Decree no. 43 null an void,
without any result.

This shows not only a shocking disrespect by the Migegovernment for the judgments of the
courts, it is also a violation of Article 7.1. The rigt have one's cause heard by competent and
independent courts must naturally comprise the duty of emeryiocluding the state, to respect and
follow these judgments.

Decree No. 48 proscribes approximately 10 newspapers tmebliby four different media
organizations without having subjected them to the due praédabe law. Decree No. 48 likewise
permitted the newspapers and their operators to have theirspeesgaled without being given any
opportunity to defend themselves and without previouslgghaccused of any wrongdoing before a
court of law.

The Commission decided, in its decision on communicdt@ih’93, with respect to freedom of
association, that "competent authorities should not enactspyosiwhich limit the exercise of this
freedom. The competent authorities should not override oatistidl provisions or undermine
fundamental rights guaranteed by the constitution and intem@ti human rights
standards."(ACHPR\A\101/93:18).

With these words the Commission states a general parbi applies to all rights, not only freedom
of expression. Governments should avoid restricting rigimd have special care with regard to those
rights protected by constitutional or international humahtsi law. No situation justifies the
wholesale violation of human rights. In fact, general r&gtris on rights diminish public confidence
in the rule of law and are often counter-productive.

According to Article 9.2 of the Charter, disseminatiboginions may be restricted by law. This does
not mean that national law can set aside the right to expresdissmminate one's opinions; this
would make the protection of the right to express one'dasnneffective. To allow national law to
have precedent over the international law of the Charter would dbfegurpose of the rights and
freedoms enshrined in the Charter. International human rigghtglards must always prevail over
contradictory national law. Any limitation on the rightfstioe Charter must be in conformity with the
provisions of the Charter.



67.

68.

69.

70.

71.

72.

73.

74.

75.

76.

In contrast to other international human rights insémis, the African Charter does not contain a
derogation clause. Therefore limitations on the rightsfes@tioms enshrined in the Charter cannot
be justified by emergencies or special circumstances.

The only legitimate reasons for limitations to thétsgand freedoms of the African Charter are found
in Article 27.2, that is that the rights of the Charteralshe exercised with due regard to the rights of
others, collective security, morality and common interest."”

The reasons for possible limitations must be fourea legitimate state interest and the evils of
limitations of rights must be strictly proportionate lwind absolutely necessary for the advantages
which are to be obtained.

Even more important, a limitation may never have as a comseg that the right itself becomes
illusory.

The government has provided no evidence that the piohikiais for any of the above reasons given
in Article 27.2. Given that Nigerian law contains all the iradal provisions for libel suits, so that
individuals may defend themselves where the need arises, fgotkenment to proscribe a particular
publication, by name, is disproportionate and uncalled faws made to apply specifically to one
individual or legal personality raise the serious dangelisafichination and lack of equal treatment
before the law, guaranteed by Article 3. The proscription b&"Wews" cannot therefore be said to be
"within the law" and constitutes a violation of Article 9.2.

Communications 128/94 and 130/94 allege that 50,08i@scof TELL magazine were seized without
any possibility of having the decision judged by a cofitae, because of an article critical of the
government.

In the present case, the government has provided no ewithert seizure of the magazine was for any
other reason than simple criticism of the government. Thaeami question might have caused some
debate and criticism of the government, but there seems to bawenb information threatening to,
for example, national security or public order in it. Alltb& legislation criticized in the article was
already known to members of the public information, as lawst be, in order to be effective.

The only person whose reputation was perhaps tarnishdbebgrticle was the head of state.
However, in the lack of evidence to the contrary, it shouldabsumed that criticism of the

government does not constitute an attack on the personahtieputf the head of state. People who
assume highly visible public roles must necessarily face aehigbgree of criticism than private

citizens; otherwise public debate may be stifled altogether.

It is important for the conduct of public affairs tloginions critical of the government be judged
according to whether they represent a real danger to nationakgeuhe government thought that

this particular article represented merely an insult towardstiteohead of state, a libel action would
have been more appropriate than the seizure of the whole editibe wfagazine before publication.
The seizure of the TELL therefore amounts to a violation ti€kr9.2.

Article 14 of the Charter reads:
The right to property shall be guaranteed. It may only lmoached upon in the

interest of public need or in the general interest of the caritynand in accordance
with the provisions of appropriate laws.
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The government did not offer any explanation for thersgalp of the premises of many publications.
Those affected were not previously accused in a court of lawnyfwrongdoing. The right to
property necessarily includes a right to have access to propentg's own and the right not for one's
property to be removed. The Decrees which enabled these pretmides sealed up and for
publications to be seized cannot be said to be "appropriatei’ the interest of the public or the
community in general. The Commission holds a violatioArtitle 14. In addition, the seizure of the
magazines for reasons that have not been shown to be in tiermdd or interest also violates the
right to property.

In his oral argument, the complainant specifically raisedtlster of the court's jurisdiction over the
decrees at issue here, denying the alleged victims the right teng®athe acts which affected them.
The government offered the surprising defense that "[lit ike nature of military regimes to provide
for ouster clauses", because without such clauses the volurtiggafion would make it "too
cumbersome for the government to do what it wants to do".

This argument rests on the assumption that ease ohgwesmraction takes precedence over the right
of citizens to challenge such action. It neglects the centrahiaicthte courts are a critical monitor of
the legality of government action, which no lawful governnaating in good faith should seek to
evade. The courts' ability to examine government actions amgcéssary, halt those that violate
human rights or constitutional provisions, is an esseptaéection for all citizens.

It is true that if national tribunals are not deprivddtheir powers, they will almost certainly

eventually pronounce on the legality of military governmesglit The government representative's
argument implicitly admits what the Commission has already isaits decision on communication

102/93, which is that military regimes rest on questiontgal ground. Government by force is in
principle not compatible with the rights of peoples' to frekdtermine their political future.

A government that governs truly in the best interetmpeople, however, should have no fears of an
independent judiciary. The judiciary and the executive branchvargment should be partners in the
good ordering of society. For a government to oust thedjetion of the courts on a broad scale
reflects a lack of confidence in the justifiability of its owations, and a lack of confidence in the
courts to act in accordance with the public interest and rubenof |

The Commission must therefore reject the defense of "theenaft military regimes" offered by the
government's representative, and holds that the ouster of uhi&s gorisdiction violates the right to
have one's cause heard, under Article 7.1

Article 6 of the African Charter reads:

Every individual shall have the right to liberty and to #eeurity of his person. No one may
be deprived of his freedom except for reasons and conditrer®psly laid down by law. In
particular, no one may be arbitrarily arrested or detained.

Communication 152/96 alleges that Mr. Nosa Igiebor wasted and detained without being told
any reason and without any charges being made.

The government has offered no substantive response tilé¢igjation.

The Commission, in several previous decisions, hasusdéh® principle that where allegations of
human rights abuses go uncontested by the government conaaraerdifter repeated notifications,
the Commission must decide on the facts provided by the moesit at treat those facts as given
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(See, e.g., the Commission's decisions in communicatio’d ,580/91, 64/91, 87/91 and 101/93).
Therefore the Commission finds that there has been a viotatiériicle 6.

Article 7.1 (c) of the African Charter reads:
1. Every individual shall have the right to have his cause h&hisl comprises:
..... (c) The right to defense, including the right talbé&nded by counsel of his own choice;

Constitutional Rights Project alleges that Mr. Nosablyy was denied access to lawyers. The
government has made no response to this allegation. Thedeéo@otnmission must take a decision
on the facts as presented by the complainant. To be denied acada®/yers is a violation of Article
7.1(c) even if there were no charges against Mr. Igiebor. edp are detained in violation of the
Charter must not have lesser rights that those detained iorgotyf with the rules in Article 7.

Article 16 of the African Charter reads:

1. Every individual shall have the right to enjoy the bettirable state of physical and
mental health.

2. States Parties to the present Charter shall take the necessaryes to protect the health
go their people and to ensure that they receive medical attevtiemthey are sick.

Constitutional Rights Project alleges Mr. Nosa Igielvas denied access to doctors and that he
received no medical help even though his health was deteriorfinggh his detention. The
government has made no response to this allegation. Thedeéo@otnmission must take a decision
on the facts as presented by the complainant.

The responsibility of the government is heightenegges where the individual is in its custody and
therefore someone whose integrity and well-being is compleigiendent on the activities of the
authorities. To deny a detainee access to doctors while his fseal#teriorating is a violation of
Article 16.

For these reasons, the Commission

Holds a violation of Article 6, 9.1, 9.2, 7.1(c), 7.2, 14]16tof the African Charter;

Requeststhat the Government of Nigeria take the necessary stepsntpitilaw into conformity with the
Charter.

Banjul, 3f' October 1998.



