IN THE SUPERIOR COURTS OF THE GAMBIA
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DELIVERED THE 9" DAY OF MAY, 2018

JALLOW QC, JSC

troduction

certain sections of the Criminal Code relating to sedition and publrcatlcn of false

news. The First Plaintiff is a Union representing journalists and media practltlcners In

...........

Plaintiff is a media practitioner/journalist who at the matenal trme was the Vlce
President of the First Plaintiff. The Thrrd '

55"‘3?73ﬁ|aint|ff is a!se . a media

......

virtue of the profession they represent and/cr in whrch they practrce have a

legitimate interest in initiating this actrcn as acccrdrng tc them their constitutional
rights to free speech and freedcm of the press and ether media are being violated on

the basis of the existence of certarn laws enacted by the Parlrament of The Gambia.

Z. The specific Iaw concerned IS the Crrmlnal Code (Cap. 10:01) of the Laws of

The Gambia. The sectrcns cf the Ccde whcse ccnstrtutlcnalrty are being challenged

T L

are sectrcns 51 (det’n:trcn cf “sedrtrcus rntentrcn"), 5 (cffence for commlttmg

......

.....

{{{{{

......

.....

.......

3 The secttons of the Constitution relied upon by the Plaintiffs in support of their

challenge are sections 4 (supremacy of the Ccneﬂtutron) 5 (power to commence

(reepecting fundamental rights and freedoms), 25 (1) (a) & (b) (freedom of speech

..........
P {:«.{"

s e

~and expression, including freedom of the press and other media), 25 (4) (power of
the Legislature to impose reasonable restrictions on the exercise of rights and
freedoms which are necessary in a democratic society), 207 (guaranteeing of
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The Gambia and duly registered under the Laws of he Gambla Th'e‘**'Seccnd...

By a Writ of Summons dated and filed 2" September, 2014, supported by twc_:_'

affidavits verifying facts relied upon, the Plaintiffs challenged the ccnstrtutrcnalrty cf




freedom of the press and other information media), and 209 (right and freedom of
ihe press guaranteed under section 207 subject to laws that are reasonably required
Q r":... mocrati SOGIGW)

Issues w
4.  The issues presented in the application by the Plaintiffs are, in thegf?%ee_nmdere'f:ﬁ;‘:"ﬁ;
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and are necessary in a democratic eomety and
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(c) If the answer to the second issue is in the a%t' rmatlve whether the restrictions

Eﬁ«ff»

are proportionate, havmg regard to the conshtutlonal guarantees of freedom

eﬁ,ﬁ%ﬁ
; of speech and the rlght and freedom of the prese and other media.
5 In the ceurse ef thIS Ju_d_gment ell these three iIssues will be considered and

.....

being centested
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Summa:_y of Submrss:on_b ;';_: Counsel for the Plaintiffs

*t fundamental human rights to freedom of expression and of the media as protected

by the Censtltutien of the Repubhc of The Gambia. Such interference, accerdlng to

rneet the prlnelple of legality and proportionality. As a consequence, such unlawful

o i'tter‘ererce witn constitutionatl rights ought to be declared unconstitutional and void.
. 7 Specifically, sections 52, 59 and 181A of the Criminal Code go beyond the
scope of the lawful limitations imposed on the fundamental rights of the freedom of

expression and of the media as set out in sections 25 (4) and/or 209 of the
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Constitution. The proper construction of the scope of the lawful limitations upon
mental rights and freedoms, in learned Counsel's submission, ought to take
_unt the lawfulness of such limitations as a matter of international human

s law, considering that The Gambia is a signatory to the International Covenaht:_

y Civil and Political Rights, African Charter on Human and Peoples’ Rights andf;_.__
Treaty of the Economic Community of West African States. Learned Ceunsel
therefore, invited this Court to interpret domestic law provisions (that zs the CnmlnaI-"*‘:"-*"t

Code and the Constitution) in a manner that is compatible W|th lnternatlenal law. "

8. In addition, sections 52, 59 and 181A of the Cnmmal Code accordmg te_.__:_;--

learned Counsel, amount to an unlawful infringement of eonstltutlenal rlghts because

those provisions violate the criteria by which the Iawfulness ef hmltatlens on rlghts IS

.....

‘a legitimate aim. The Plaintiffs, therefore reserved their pcSItlen on that issue until

the State set out their purperted purpese of the sedltlen and false news provisions. In

eutlmmg this submlssmn Iearned Counsel rehed on the UN Human Rights

....\.

et

expressron .'f must demonstrate in specific and individualized fashion the

prectse nature of the threat and the necessity and proportionality of the

.ﬁ-e"":ﬁ o -?st g

S A

spec.'ﬁc actfen taken m partfcutar by estabhshmg a direct and immediate

R b
......

g In relatlon to sections 59 and 181A of the Criminal Code in particular, learned

et

Ceunsel submltted that while those sections presuppose that it is possible to state
Wlth certamty when a statement is or is not false, the determination of the falsity of a
...":-st__atement is not quite as straightforward, especially in the context of political and
public comments that journalists undertake. In many areas of journalistic comments,
fact and opinion must necessarily merge as a journalist may be charged with
providing comment on the success or failure of a policy or proposal and there will

naturally be disagreements between reasonable people on whether the journalist's
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.....

assesament is correct. The question, therefore, of whether a publication is false or
ue = 2 difficult one, especially where a journalistic publication seeks to comment
upon currently accepted policies. Learned Counsel specifically referenced the

phrase “likely to cause fear and alarm” outlined in section 59 as being vague and

P e e e

yuncertain.
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10.  Accordingly, the enactment of sections 52, 59 and 181A of the Cnmmal Code

{,ﬁ.. ’“‘ﬁ &e

exceeds the powers conferred on the Leglslature by the Constrtutlen and |s therefore

.....

other arms of government, to respect and uphold the fundamental human rlghts
enshrined in the Constitution. Consequently, the enacted sectlons are void under

section 4 of the Constitution as being mcensrstent wrth the fundamental rights

protected by the Constitution.

P e Tt
..........
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.........

authorities and persens sub]ect to rt are unah|e te predlct the legal consequences of

T oy "'5_'.;'\- 5 :.-c R
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o (0 At the end of her submmsnon learned Counsel for the Plaintiffs invited the

Court te mterpret the terms reasenable restriction”, and reasonably required” as

.........

-.-__:vs'-':.--. ....

" Summa of Submrssron by Counsel for the Defendant

'ﬁe -a- “;

13m Learned Counsel for the Defendant conceded the Plaintiffs’ Counsel's

....-\.-

‘:’*'”lncensrstent with the relevant sections of the Constitution, save section 181A the
. ee"tstnut onality of which he vigorously defended. According to learned Counsel, the

I’Ight to freedom Of Speech IS a COHStlTUtIOna[ rlght It IS hOWQVET not an abSOIUte

right. In that context, therefore, it is subject to such reasonable restrictions as may be

prescribed by law, justifiable and necessary in a democratic society.
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14  While the Court may have regard to international best practices and thus take
into 2ccount international treaties that The Gambia is a signatory to, including taking
into account interpretations, applied by international bodies, these are not bmdmg on

G A

the particular context of The Gambia. In other words, interpretations of law or{?ffft
international treaties adopted or applied in other jurisdictions do. not necessanly‘""
translate into the same effect or result with regard to the laws of The Gambla Each

case must be dealt with on the particularities of its own facts hawng regard to the

“s?e Y

prevailing political, social -and economic circumstances in Wh!Ch the fundamental;a

rights provisions are being invoked.
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15. Learned Counsel rejected the Plaintiffs’ Counsels subrmsmon that the

------

restriction framed in section 181A is not prescrlbed by Iaw or that rt is unreasonable
or disproportionate or unnecessary ln 3 democratlo sootety In his submission,
"section 181A is contained in the Crlmlnal Code WhICh IS an Aot of Parliament made
pursuant to legislative powers. conferred by the Const|tut|on (he referred to section 7

(a) of the Constltutton) and, m that context, the restriction it places on the right to
freedom of speech is prescnbed m law In addrtlon the word “false” in the context

used in seotton 181A IS nerther vague nor ambiguous

P T
= ]
:".;.:_'?-x_-\.-.

16. Furthermore aooordlng to learned Counsel, falsity is not an uncommon term
in Iegal disoourse and therefore ought to bear its ordinary meaning. Courts deal
routlnely wrth rssues of perjury or falsity in criminal and civil proceedings (and he
cited seotrons 89 95 96 114 and 302 of the Criminal Code in which the ingredients

of offence contaln falsehood) and it would be incorrect to allude that courts are
lncapable of dlfferentratmg between what is false and what is true. It is important to

make a drstlnction between instances where the maker of a false statement did so in

oomplete |gnoranoe of the falsity of his or her statement at the time the statement

% was made and those where the maker of the false statement did so willfully,

"‘--“"“-.

*_ negltgen tly or without reason to believe that the statement is true. The latter, In

learned Counsel's submission, is the mischief that section 181A seeks to address
and the section therefore has a legitimate aim; it aims to protect all the public
interests identified in section 25 (4) of the Constitution, namely preservation of

e ——™—™——————m—m— — ™ ™ > > ———

SC Civil Suit No: 1/2014 — Gambia Press Union & 2 Ors and The Attorney General - 9" May 2018 Page | 6




national security, maintenance of public order; decency or morality, or in relation to

contempt of court (notwithstanding that these are not specified in section 181A of the
Connal Code).

.:-'. ':.:
;

............

considering that it does not make publication of false news a strrct |Iablllty cfferit%

offence of publishing false news, namely that the false news “was made wrllfully,

negligently or recklessly.

TR
vl 3
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3 -.__ A

18. Learned Counsel concluded his submrsslcn by argumg that if publlcatrcn of
false news remains unchecked, it can have catastrephic consequences on society,
especially in the context of modern advances In technelcgy and th'e rapid growth of
social media. The Court, In Iearned Ccunsel’s SmeiSSIOI’I should consider the
“prevailing context in which the. restrrctlcn is bemg made" |"n order to determine its
reasonableness. Section 181A cf the Criminal Ccde was nct in his view, enacted In
excess of legislative authcnty and shculd therefcre be upheld
19. The supremacy cf the Ccnstrtutlcn over all other laws is clearly outlined in
section 4 therecf and any such Iaws that are inconsistent with the Constitution are
void to the extent of the mccnsrstency Chapter IV of the Constitution embodies the
fundamental rlghts and freedcms which are protected. The nature of the protection is
such that the prcwsmns are entrenched thus demonstrating the higher value placed

on them by the framers of the Constitution.

20'” tis ccrrect that a Constitution, no less the Constitution of the Republtc of The

”g.ﬁGamb,a must be given a broad and purposive construction. In The AG of Gambia v.

Mcmcdcu Jobe [1984] UKPC 10, the Privy Council held that:

“A constitution, and in particular that part of it which protects and entrenches
fundamental rights and freedoms to which all persons in the State are to be
entitled: is to be given a generous and purposive construction.”

#
I —mememem—m—m—m—m—m—m—>/>—>— —— 4
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21. However, the first rule of this Court when the constitutionality of an Act of
Pariament is challenged is to presume the Act of Parliament to be constitutional

uniess shown otherwise. This is a heavy burden placed on the Plaintiffs. In Steven

£ '}\.':::::"

{per Lord Bingham) stated that:

T ey
.....

‘It is clear that the constitutionality of a parliamentary enactment is presumed

unless it is shown to be unconstitutional, and the burden en a perfy seekmg to

e

prove invalidity is a heavy one. Thus the Appellant has e difficult tes,'lé ¥
22. In Mootoo v The AG.of Trinidad & Tobago [1979] 1 WLR 1334 et peges 13;-;:; 8-

’-“s. ,s'
5‘*”‘:; : 5
g
| w*: :r:iﬂ_- :

‘f?w

Parliament establishing a new fype e__f jud;c:el bedyx--tefedjudfcete upon a new
body of law is unconstftutfenel The censtftutfenehty of a parliamentary

. enactment is presumed unless it is shewn to be uncenst:tutfenel and the

burden on a party seekfng te prove mvelfdfty is a heevy one.”

.-\...

"Them..!_erdshrps thmk thet the preper approach to the question is to presume,

untﬂ the centrery eppeers or is shown, that all Acts passed by the Parliament

.....

of Antrgue Were reesenably required. This presumption will be rebutted if the

stetutory prows:ens in question are, to use the words of Louisy J.: “so arbitrary

9hn  aslo cempel the conclusion that it does not involve an exertion of a different
. - end ferbfdden power”.

24 In the light of these constitutional pronouncements which strengthen this

Ce '. t's own position, this Court differs from the submission of learned Counsel for

T
ee :'":':."'\k
L o
AL
PER
s .j'g:" :
m ’&ﬁc

that sections 52, 59 and 181A of the Criminal Code are capable of satisfying the

criterion of serving a legitimate aim. Rather, the obligation rests with the Plaintiffs to
W T Vo S S i £ T R R L TN I SN 1 S DS ST e e S R Y N P T A O R T R e e e e e e e
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gischamge the burden of proving unconstitutionality. After all, they are the ones
guesthioning the validity of those provisions and where they are claiming that specific
prowssions of the Criminal Code do not serve a legitimate purpose, the burden rests

with them fo establish that. This Court does not interpret the UN Human nghts
Committee’s report learned Counsel for the Plaintiffs relied upon as shlftlng the"".,

burden of establishing unconstitutionality. Rather, what that report does ls to set out

how a defendant may successfully resist a claim that a provlsmn of a aw that

S

Parliament, this Court also presumes that the framers of the Constltutlon af the
Republic of The Gambia, in outlining in detail the fundamental rlghts and freedams of

individuals and of the press and other media, mtended that those nghts and

.....

“ 'E.'\-E
R
,.,ga Ee

-ﬁ-he exceptions

freedoms must be jealously guarded agalnst arbltrary mterference

or restrictions created to the exerc:lse of those rlghts and fraadoms must be given

.....

careful and stricter construcuon In the case of In State v Pefrus [1985] LRC

(Constitution) 699, 720D-F, the Botswana Court of Appeal referring to the case of

Corey v. Knight (1857)150 Cal, pp 2d 671, obsewed that:

e

-----

hIS Caurt recognlses at the same time that the exercise by an individual of
his or her rlghts and freedoms IS subject to non-interference with the rights and

freedoms of others (sae section 17 (2) of the Constitution). An Act of Parliament or a

“a *Ex
%«? o

a"aé'ernan that it |mpmges on the rights and freedoms exercisable by persons. The

_'f':':'*é‘r;;;_;;f_gf’ijf;ﬁ.Constltutton creates exceptions to the exercise of rights and freedoms and thus

Vﬁ_ﬁ.;-:%éjf?i:pzlaces a discretion on Parliament to make laws providing limitations to the exercise
. of such rignts ana freedoms as Parliament considers are reasonably required in a
.'”.'?i;demOCF&’[IC society. Towards that end, whatever laws Parliament makes must be
lawful, must have a legitimate aim and must be proportionate. In Kenneth Surrat &

SC Civil Suit No: 1/2014 — Gambia Press Union & 2 Ors and The Attorney General — 9" May 2018
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(Ml'.‘:hAG of Trinidad & Tobago [2008] A C 655, the Privy Council, in a majority

wm that:

"It cannot be the case that every Act of Parliament which impinges in any wey

b

the particular case, provided that the limitation pureues e Iegftfmete efm and is

proportionate fto it. It is for Parliament in the first metence te stnke the balance

between individual r:ghts and the generel mterest The ceurts may on

oidalte '_

S

27

s

The mischief, as evident m sectlen 25 (4) ef the Censtltutlen Is to prevent

interference with the severelgnty and integrity ef The Gembla prevent impairment of

national security, ensure memtenance of pubhc erder decency or morality and in

.....

.....

relation to contempt cf ceurt ln enect:ng a Iaw Ilmttmg or restnctmg the exercise of

.....

.....

.....

WWWWW

e e

m exprese words what, from the subject matter of the law and the legal nature
""" of the processes or institutions with which it deals, can be inferred to have
. been Parliament’s intention. a court charged with the judicial duty of giving

-t =

effect to Parliament’s intention, as that intention has been stated in the law
that Parliament has passed. ought to construe the law as incorporating, by

necessary fmplfcetfcn Werds thch Wculd gfve effect to such mferred

SC Civil Suit No: 1/2014 — Gambia Press Union & 2 Ors and The Attorney General — 9" May 2018 Page | 10
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infention, wherever to do so does not contradict the words actually set out in
the law itself and to fail to do so would defeat Parliament’s intention by
gepniving the law of all legal effect.”

':.\{'. e
........

28 It is incumbent on this Court, in determining the validity of an Act of--m

Parliament or a provision thereof, to establish what Parliament's lntentlon was rn

11
tex{iﬁ%@; \{ ,;

-?E:-n'-'.- 'Z.‘:-. ::::

give effect to such intention without causing harm to the underlylng proteoted rrght
and freedom, then that is the course of action to follow Parhament ‘does not
legislate in a vacuum; it is guided by policies designed to echieve a deelred goal or
to prevent a mischief, whether current or potentlal as part of the process of good
governance of a country. This, in essence, underhnes the Judrmal presumptron to the

........... =~g:f

constitutionality of an Act of Parliament. Embedded W|thm that presumptron IS that

Parliament does not engage in the futile aot of enaotmg Iaws that contravene the

.....

provisions of the primary and fundamental law of the country, namely the

Constitution. Indeed section 17 (1) of the Constltutlon requrres all organs of the

Executive, the Legislature and other persons to respect the fundamental rights and
freedoms enshrined in the Constltutron In addressmg the constitutional challenge
before this Court, therefore the responsrbltlty of this Court is simply to determine

whether the Parllament of The Gemb:a in eneotmg laws to restrict the exercise of

......

rlghts and freedoms of speeoh and of the press and other media as mandated by the

29, Th:s Court agrees wnth the submission of learned Counsel for the Defendant
that any mterpretatron of the provisions of the Constitution must be premised In the

particu[ar context of The Gambra In other words, the Constitution does not exist In

...............

......

..\,...

that context tf lt is to have any value as the Supreme Law of The Gambia. In that

< regard this Court considers it appropriate and indeed quite fundamental that the

"-question of the validity or otherwise of any provision of the Constitution must be

Iooked at carefully with due regard to the prevailing political, social and economic

"'f"*"~'f?”f?tfﬁo1rcumstanoes of the country. Indeed Parliamentary intention in any legislative
measure takes into account both current and future circumstances to the extent

defined or contemplated in the legislative measure.

T T T R e L R e e e e P B B e T e A L A s A 5 = A |
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30. With regard to the submission of Iearhed Counsel for the Plaintiffs that the
provisions of the Criminal Code criminalizing sedition and the publication of false
news do not in substance constitute ‘law’ or cannot be so characterized on the basis
that they are vague and/or lack sufficient clarity, this Court takes the view that every
Act of Parliament that is lawfully enacted by a duly constituted Parllament acting m

accordance with the Constitution and the rules of Parliament qualifies as law. Thatf’ﬁ_:__;_

status of law remains until the Act is either repealed by Parliament or declared as"i:';“;"':'”

invalid by the Court. Section 7 (a) of the Constitution indeed makes rt clear that, |

addition to the Constitution, other laws of The Gambia cc-mprlse Acts ef the Natlcnal
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Sections 51, 52, 52A, 53, 54 and 59 of the Crtmmal Cede

31. As already noted, the initial sechcns of the Crlmmal Cede (Ca 10 0‘l) whose

L '%‘ 3‘““5
.3' _...-\.__

validity is belng challenged are sections 51 52 52A, 53 54 and 59. T

......

hese sections,
deal with the law crlmlnallzmg se'd|tscn whether of publrcatmn or otherwise. The
definition of what constitutes a seditlcus mtentlen In sectlon 51 Is, In the view of this
Court, the most fundamental The fcundatlcn fer sections 92, 52A, 53 and 54 is
essentially built on these sectlcns If the fcundatlcn survives, whether in whole or in
degree, they survwe tcc If the foundatron ccllapses they collapse with the

feundatien save*ﬂ-where thlS Ccurt determmes that they or any of them can be

e 8 o T
s Lo e i
i '..: e e = T

GE .c'b-\. om i ..__ ; :_z H "“'-"-">'>"§q¢

_{% _______

32." Sechon 51 deflnes sedl’uous intention” and, by virtue of section 52, a person

ccmmrts an effence rf he or she

L
SR

“(a) ﬂﬁ""'{f'éffrf:dees or attempts to do, or makes any preparation to do, or conspires

L N Wfth any person to do, any act with a seditious intention;

T . o
et e e R

e

. (b) utters any seditious words;

e e W
PR
FLER

(c)  prints, publishes, sells, offers for sale, distributes or reproduces any

seditious publication; or
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(d) imports any seditious publication, unless he or she has no reason to

believe that it is seditious.”

Section 59 of the Criminal Code is in the following terms:

peace, knowing or having reason to believe that the statement rumour :’ie
report is false, commits a misdemeanor and is lrable on eenwetren o %

imprisonment for a term of two years. F

e _'::E':g" .

(2) It shall be no defence to a charge under subsectfer“?” ( 1 ) of this sectron

that he or she did not know or did net heve reesen to bel:eve that the

_.--Eﬁ. ol il
}\.j“'ﬂ- e -1.‘35:-'_%:.__
3

The provisions of the Constttunen that these sectlens of the Criminal Code are

34.

claimed to violate are |n the follewmg terms, beglnnlng Wlth section 25, the relevant
part of which reads: =~ '

P
3t

.......

1. E very persen shell heve the nght to —

(e) freedom ef epeeeh end expression, which shall include freedom of
the press and other media,

e e T
L3 e
"5-'.‘};:-";-"?-'5?!1 e
[ 3_-" W
e }.‘.-:-:-\.-
i FFa Lt
e\. T e A
ik Fol
-'-*.-

(b) freedem of thought, conscience and belief, which shall include

academrc freedom.”
% Wt

......

35 Sectlen 207 (1) of the Constitution provides that:

“1) The freedom and independence of the press and other information

media are hereby guaranteed.”

M
PSS
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1ese sections were not enacted in isolation. Section 25 (4) of the
ides the following limitations:

The freedoms referred to in subsections (1) and (2) shall be exercrsed

of the sovereignty ‘and integrity of The Gambia, nat:onal securrty, pub!fc order,

decency or morality, or in relation to contempt of coun‘-----”
37.  Along similar lines but in relation to the press and other medla sectlon 209 ef
'*;;f:% %

the Constitution provides that:

Bl

Ve o e Ee,

........

.....

..............

ln a demecra’uc semety or reasenably required in a democratlc society”.

ThIS Court has te determme whether the right balance has been achieved by on the

4 h, exercise ef those rlghts that are considered necessary and reasonable in the

& ; f--:i-d_emocratlc socrety of The Gambia as permitted under sections 25 (4) and 209 of the
k- same Constltutlon

B RS
SRR P T et
T e R, ::'\-g'.
i P e
HE Fof S,

39, Both leamed Counsel for the Plaintiffs and the Defendant have drawn the

tHhal é*;b:k\é‘.:.:',;

attenuon of this Court to essentially the same treaties, notably International
"'""':"--3'.':'5;“?25-ECevenant on Civil and Political Rights, African Charter on Human and People's
Rights and the Treaty of the Economic Community of West African States. These
treaties essentially identify the same rights and freedoms and recognise the

SC Civil Suit No: 1/2014 — Gambia Press Union & 2 Ors and The Attorney General — 9" May 2018 Page | 14
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smitations that may be placed on the exercise of those rights. In the opinion of this
Court, those treaty provisions are no more different in substance than the rights and

freedoms enshrined in the Constitution in relation to free speech and freedom of the

press and other media.

40. Parliament, in enacting legislation restricting any individual® nghts and

freedoms, must satisfy the criteria set out by this Court recently in Ousainou Darboe';"'-f'?i%:i_’?-ﬁ-;j..,

A

& 19 Ors v. Inspector General of Police &QOrs [2017], namely that the restn:stlon
(a) must be reasonable; .
(b)  must be necessary in a democratic society; and ny Eue
(c) must be imposed for one or more of the purposes set eut in sectfon 25
(4) of the Constitution. o

e

........

.....

- - .-_.._'\. )
e 5y ‘r_;..- L
= iy e 7\."5:-:_
_‘- Yt o -

R
e i n e e B
g "—. i e
e

41. Embedded within these fundamental cntena%m meeting the test of
constitutionality are that Parllament must be clear and unamblguous as to what right

or freedom it is restnctlng such restrlctlon must be lawful, the Ieglslatwe measure

comprising the restnctlon must have a legttlmate aim and the restriction must be

proport:onate to the mlschref bemg prevented or guarded against.

......

42. The leglslatwe measure concerned must satisfy all these criteria as a whole,

not Just seme ef them In order to stand the test of constitutionality. The fundamental

rights and freedoms Chapter of the Constitution is entrenched for a reason: the

framers ef the Constrtuhon consider respect for the rlghts and freedoms enshrined

"\'-\.-"-'":

.......

__..
....K.“'\.-""

....\.

%‘43 Learned Counsel have also referred this Court to a number of judicial

“St';tSiOl"lS from within and outside the Commonweaith dealing with the issue of
-wseditlon and libel laws. Although not of any binding nature, this Court has carefully
considered those decisions. In particular, this Court has considered the recent

judgment of the Community of Justice of the Economic Community of West African

T T T v A B P R e e R i R 5 TR G T N (P el A s s S S e e e e T T e S R R
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e

1 s
e e

o

ot No:  E CW/CCJ/APP/36/15, Judgment  No:
ECIWE.‘(:.HJUD/O4/18 and observe that what was in Issue in that Suit was not the

constitutionality of the laws contested, but rather whether those laws are consnstent_

with international law protecting the freedom of speech and of the press. Indeed it :s
noteworthy that the Community of Justice specifically stated that: £

“The Powers conferred on the Court, in the 2005 Supplemem‘afy Protocol iﬁ;":: -

should (sic) are clear and should not be mrsconstrued as the jUHSdICf!OH to
exercise or (sic) control over the constitutionality of !avyg of member states
which is the preserve of domestic constitutional courts.” g -

44.  The present case hinges on the lssue of constltutlonahty of the specn‘lc laws

..... ;m

of the Criminal Code, a matter on whiéh;;_this Couthjf}__hgs:_fff’e'*i:c:lusi"iié~:'*_?*f‘jurisdiction in

..:-.\,

accordance with section 127 (1) (b) of the Constltutlon

¥

45.  Accordingly, this Court has come to the demsmn that the ultimate determining
factors with respect to thls case rest WIthm the Constltutlon of the Republic of The
Gambia, the intention of Parhament in enactlng the challenged provisions of the
Criminal Code app_lylng the cnteria outlmed above and the specific circumstances of
The Gamblg o do atherwase ‘would, in the view of this Court, be applying or

adhermg to decisions that are mappllcable or would have been made in contexts

---\_' ....

___________

&y

ccord ing to James Fitzjames Stephen in his "Digest of the Criminal Law":

%y SEd!fIOUS intention is an intention to bring into hatred or contempt, or to
excite disaffection against the person of His Majesty, his heirs or successors,
or the government and constitution of the United Kingdom, as by law

established, or either House of Parliament, or the administration of justice, or

to excite His Majesty's Subjects to attempt otherwise than by lawful means,

.....
..........
e e g

.............
g

| the alteration of any matter in Church or State by law established. or to incite
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any person o commit any crime in disturbance of the peace, or fo raise
discontent or disaffection amongst His Majesty's subjects, or to promote
feelings of ill-will and hostility between different classes of such subjects.”

47.  The sedition laws have been described as a colonial-era law deatgned toi}f}_

suppress the voice of free expression: one that did not recogntse the freedom of

......

laws of many Commonwealth jurisdictions.

.........

48.  The scope of the law is, no doubt, very broad and has been the subjeot of

constitutional challenge across the Commonwealth and mdeed beyond wrth some
jurisdictions preferring to abolish it oompletely through the legislatwe process (as the
United Kingdom did in 2009). However, thls Court takes the posntlon that despite the

colonial settlng in which seditlon Iaws were born' the question of their

tll"l the context of the

¥ ':'\-‘H.'
.......

..-
- :_{

sections of the Crlmmal Code that are bemg challenged are presumed to be valid

and constitutional unless determmed othenmse The question is, have the Plaintiffs

......

49, The deﬂnltron of “sed[tlous mtent:on In section 51 of the Criminal Code is

‘:

reference sedlt[on It is lmportant therefore, that each article of definition within that
sectlon is oonsrdered separately In this context, this Court is reminded of and adopts

Lord Dlplocks statement in The Attorney General of Gambia v. Momodou Jobe

[1__984] (cited earller In this judgment) wherein in holding section 8 (5) of the Special
5 C'rlmmal Court Aot 1979 unconstitutional, His Lordship said:

""..:. S R,
-=‘:e::":ae5~'* """
......

..........

’%

e

"It is, however, in their Lordships’ view severable from the remaining
provisions of the Act. It complies with the test of severability laid down in

Attorney General for Alberta v. Attorney General for Canada [194 7] A.G. 503
518.-
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“The real question is whether what remains is so inextricably bound up
with the part declared invalid that what remains cannot independently
survive or, as it has sometimes been put, whether on a fair review -ef
the whole matter it can be assumed that the legislature would heve

enacted what survives without enacting the part that is ultra vires etf-
all.” '

50. Furthermore, this Gourt takes into account the matters relatlve te sectlen 51 of

.....

that it intends —
(i)  to show that the President has been misled or mistaken in any of his or
her measures, v

(1) to pomt out errors or defects in the Govemment or constitution of The

......

of justice with a wew te the remedyrng ef the errors or defects,
(i)  to persuade the mhebftents of The Gembfe to attempt to procure by

lawful meens the eh‘eretfon of eny maiter in The Gambia as by law
(iv) _te pernt out w:th' """"" a view te thefr removal, any matters which are
preducmg er heve a tendency to produce feelings of ill-will and enmity

%'?':'.';:_i'::-'.;_;;;_hbetween drfferent classes of the population of The Gambia.”

51. Theee exceptlons serve as legitimate defences to a charge of sedition,

whether of publlcat:en or ethewlse They are de51gned to prowde what may aptly be

.....

..............

= LR

52, The first article of definition relates to an intention “to bring into hatred or
contempt or fo excite disaffection against the person of the President, or the
Government of The Gambia as by law established”. This provision is clear and
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unambiguous in terms of what it is restricting In relation to free speech. It is designed
to protect the President of the Republic of The Gambia qua President and the

Government of The Gambia from any act or conduct that will brrng the PreSIdent or

considering the vicissitudes and trappings of the Office of PreS|dent and as the
Office that serves first and foremost as the fountain for na’uonal oohesmn and
stability, coupled with the need for the holder of such Ofﬁce to concentrate on State

affairs and not to be unduly distracted, it is reasonab!e that the holder of such Office

attributed to such leadership posrtron in this oountry consrdered necessary ‘and thus
has a legitimate aim. It is a law that is reqt.nred for purposes of ""preserwng the

interests of national security, publlo order and decenoy or moralrty Without such a

S

........

-\.-\...

President, other than cntlolsms or other expressrons of opln:on relative to his or her
performance in office or with regard to his or her measures as provided in paragraph
(i) of the proviso to seotlon 51 of the Criminal Code may have a negative impact on

national seourrty o_oblro order or decenoy or moralrty including the foreign relations
of The Gambla |

...\_.c'

ant '\.:.

53. However this Court does not oonsuder it reasonable that the same or similar

proteotron can properly be extended to the Government as an institution. We do not

......

.....

! E ......

-----

“disaffectlon agarnst or to bring the Government into, hatred. A government is an
lnetltutlon that by its very nature, can expect to and will be subject to varying
< degrees of expressrons of opinion, positive or negative, whether from the media or

: 'mdwldual citizens or otherwise. Transparency in public office is aided by individual
expreesmns of opinion without fear of arrest, detention or proseoutron Any attempt,

conduct that is viewed or perceived as an affront to the Government is considered

not to be necessary or to be reasonably required in a democratic society. It is not

e S
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| in the sense that it does not have a legitimate aim that properly falls within the
sontext of section 25 (4) or 209 of the Constitution. The restriction does not, within
the terms of the proviso to section 51 of the Criminal Code, achieve the appropriate

balance to the exercise of the rights and freedoms being restricted.

54.  This Court notes, however, that the protection accorded to the helder ef the?:;;_-:_
Office of President (which we hold to be reasonable and necessary) and that

accorded to the Government as an institution (which we held net to be reasenable

.........

.......

protection of the person of the PreSIdent can mdependently survive. Accordingly, this
‘Court finds and declares that sectlon 51 (a) of the Crlmmal Code is intra vires the

Constitution In relation to the helder of the Oﬁ" ce of PreSIdent the section is ultra

vires the Conetltutlon te the extent that the pretect10n therein extends to the

Government. e U F

o e
S

59. he secend artlcle of the defimtton of “SEdItIOUS intention” relates to exmtlng

-E:k ......

NNNNNN
......

provls:en IS very general and may give the appearance of vagueness, it is clear that

the reetrlctlen reiates te any attempt to alter any matter that is established by law. It

|e the caee fer mstence ‘that the three organs of government, namely the Executive,

et s o W
o =t L
.

COﬂStItUtIOﬂ pretects mdwiduel liberty. Any attempt by any person to dlerupt any of
__._those mstntutlens or interfere with individual liberty in a manner that does not accord

wnth the law would be a violation of the Constitution esteblishmg or guarenteemg

.....

......

supported by the third proviso to section 51 of the Criminal Code; what it restricts Is

the alteration of any matter established by law by using unlawful means. This Court,

e e e—e—e———]— ———————————m—m—m—m—m—m——————
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=fore, finds and declares that section 51 (b) of the Criminal Code is reasonable
Nt necessary in a democratic society and is required for the purposes of preserving

e interests of national security and public order. The provision is therefore intra

vires the Constitution.

......

of justice in The Gambia™ The language of this restriction is clear It s desrgned to
protect the administration of justice in The Gambia, not neoessarrly the jud|o|ary as
of justice in any society is considered sacrosanct. It Is the last hope a citizen has to
redress his or her grievance. The aim of section 51 (o) of the Crrmmal Code (as may

be inferred from the intention of Parhament) Is to protect that platform of hope whose

......

.......

democratic soolety Aooordlngly, _thrs Court frnds and declares that section 51 (c) of

the Criminal Code is intra vrres the Constltutron and therefore valid.
57. The last two artroles of deﬂmtlon of “sedrtlous intention” can be dealt with
together. These relate to ra:smg drsoontent or drsaffeotron amongst the inhabitants

of The Gambra“ . (seotlen 51 (d)) and promotlng “feelmgs of ill-will and hostility

......

......
e

.....

have Iwed and oontlnue to Iwe side by side In peaoe and harmony for centuries. Both

. S

the framers of the Constltutron and Parliament recognise the value of this unity and

oon3|der it an appropnate measure to thwart any attempt to cause discontent,

}-r

% dtsaffeotron or feelrngs of ill-will or hostility amongst the inhabitants or between the

dn‘ferent trlbes that will disrupt or has the potential to disrupt that unity. This Court is
partroularly mindful of sections 211 and 212 of the Constitution relative to the

B p r ;olp es of State Pclicy which provide as follows:

'211. The principles of state policy in this Chapter shall form part of the

public policy of The Gambia for the establishment of a just free and

SC Civil Suit No: 1/2014 — Gambia Press Union & 2 Ors and The Attorney General — 9" May 2018 Page | 21

56.  In relation to the third article of definition of “seditious intention”, th[s relates to

an institution that may be subject to criticism and critical oprmon The aalmmlstratlon;_
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democratic state. These principles shall not confer legal rights or be

enforceable in any court but —

(a) subject to the limits of the economic capacity and developmenf}?ﬁ'ﬁf

The Gambia, the Executive, the Legislature and all other organs of
the State in taking policy decisions, making laws and in the".
administration of The Gambia, shall according to their respectfve**_-é:@
functions be guided by and observe them Wf:{Q-_g:e-wew---eztg_-__achfewng
by legislation or otherwise the full realfzgtf_dﬁtuof theggf:_'prfncfples;
and - L

T i ke R T | pe
B T Y e t i
] '.5?"*- s i 3 Sl i T

(b) the courts are entitled _to have reqard fo these

-?:':L-.*' z

nnc:ples in

interpreting any laws based on them ’[Emphas:s added]

58.  Section 212 is in the fol!owggi{fiéﬁg_uage{ ~

| “(1) All organs of the State shall strfve towards the realization of nafional
g | unity, peace and stabmty
E (2) Every effort shall be made to mtegrate the people of The Gambia and

to The Gambra Wfthout discrimination.

(3) ﬂ the people of The Gambia shall be entitled fto their ethnic, religious

N and cuh‘ural values which do not disturb the unity or cohesion of the
:f.;?e;';f;? S ta te.”

R

mterpretmg the provisions of section 51 of the Criminal Code. The common theme in

aII the three subsections of section 212 is unity. Parliament saw wisdom in not only
fostering unity amongst the inhabitants of and between the various tribes In The

Gambia, it also took the active step of providing as a legislative measure restrictions
e i e A T e R T L R e A R P 1 e e e S e L o 1 P L e L D R S e e R e L
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on any attempt 10 thwart or compromise that un'ﬁity It will be unwise, and indeed ill-
advised, for this Court to interfere with or in any way short-circuit that parliamentary

wisdom. This Court finds that the fourth and fifth articles of definition of SedltIDUS
intention” as outlined in paragraphs (d) and (e) of section 51 of the Criminal Cede

are both clear and unambiguous in their intent and they are reasonable; the;.-:_

provisions are also lawful in that they have the legitimate aim of feé"tenng unlty

amongst the people of The Gambia and serving as a check egelnst any attempt to

.......

create discord and msteblltty amongst and between the peeple of The Gambia.

Accordingly, paragraphs (d) and (e) of section 51 of the Crlmlnal Cede are
constitutional and valid. W e T

80, This Court adds further that nothing centamedm the restnctlone to free
speech and of freedom of the press and other mediej as eentamedln section 51 of

the Criminal Code is disproportionate to the protected nghtsand freedome under the

| Q_enstttutten.

61. The question as. to whether any conduct ralees any dtscentent or disaffection

amongst the country’s mhabttente or amounts to promoting feelings of ill-will and
hostility between the dtﬁerent elasses within the eountry requires the application of

an objective teet and WI" Iargely depend on. the facts and circumstances of each

| case. This Court and mdeed all the ceurte belew will be vigilant in ensuring that the

real mtent ef Parhement te premete unlty and national cohesion is not frustrated by

an appheatlen of the law in a menner that unjustifiably compromises or erodes the
nght te free speech and et treedem of the press and other media.
62. Censequently seettens 52 52A, 53 and 54 of the Criminal Code remain intra

wres the Co nstttutlpn but this does not extend to the second limb of section 51 (a) In

63 With regard to section 59 of the Criminal Code, this Court finds that the
effence of publishing or reproducing “any statement, rumour or report which is likely
‘o cause fear and alarm to the public or to disturb the public peace” 1s premised on

knowledge or having reason to believe in the falsity of such conduct. It is not a strict
iability offence; the prosecution must still prove beyond a reasonable doubt that the

M
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offender had knowledge or had a good reason to believe that publication or
reproduction of the statement, rumour or report is false. That is in addition to
establishing that the publication or reproduction of the statement, rumour or report “is

likely to cause fear and alarm to the public or to disturb the public peace”. Thus_
checks are built into the offence which must be strictly adhered to if a succeesful%-:
criminal prosecution is to be sustained. Accordingly, this Court does not find sectlen;
59 or any part thereof of the Criminal Code to be vague or unlawful as contended by

learned Counsel for the Plalntlffs or to be deficient of a Iegltlmate alm or o be

........

.....

..... ;;@.n

ArEERE .-'\. s ....:::. .....

therefore fails.

o] o
o N Tk A e
L e T T
R S e e e |
B
ke T e L
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*Section 181A of the Criminal Code

64. | now turn to section 181A ef the Crimmal Cede Wthh is challenged as being

unconstitutional but vigemusly defended as bemg censtttuttenel The section

provides as follows:

e

S ._..::..x.\iq"

1) A person WhO wrl!fuﬂy, neghgently or recklessly, or having no reason to

beheve that it is true pubhshes or broadcasts any information or news

........

. which is false fn any metenal pamcuiar commits an offence..

._-c-,:.-c

M

i -::-3“*“‘. “-;m
ST T

(2) -- It shall be no defenee o a charge under subsection (1) that the person

R ""*~---f-'ésadequate
1 measufes were taken to verify the accuracy of the information or

,newe

.....

65 This section of the Criminal Code is based on an objective test and it is clear

, and unambiguous. The issue of falsity in the criminal law is nothing new and it
certaln{y is not uncommon. There is a legitimate basis for criminalizing it if it is

enacted in the appropriate legal context. It is not the publication or broadcasting of

every information or news that will likely land one in trouble on the basis of the
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whims and fancies of a prosecutor. A proper prosecution can only be initiated and
progressed successfully by discharging the burden that the publication or
broadcasting was willfully, negligently or recklessly made or that the publisher or
broadcaster of the information or news had no reason to believe in the truthfulne;%fs
thereof. The burden to be discharged is proof beyond a reasonable doubt and the;.__'%:

falsity must be established to be of a material particular. Furthermore; by vntue cf

té

prove that he or she had taken adequate measures to verrfy the accuracy of the

information or news published or broadcast.

66. It is important to make a distinction between mfcrmatrcn cr NEWS that is
presented or represented as factual and merely maklng a ccmmentary on a set of
facts. A commentary is an expression of GDII‘HOH or. an assessment cf facts or of a

situation or scenario. Once it does not crcss the bcunda;_; cf truthfulness In assertlng

.....

how one may disagree with the ccmmentary When rnferrnaticn or news, on the
other hand, is presented or represented as factual rt is designed to make it
believable as representlng the truth If that rnfcrmatrcn or news is thus published
willfully, negligently or. recklessly the perscn sc publishing it becomes liable in
circumstances where the mfermatrcn cr news is false It is this latter scenario, in the

considered wew of thrs Ccurt that section 181A seeks to prohibit; it represents the

| mrschlef that Parliament alms tc prevent

67. The exerc1se of the rlght to freedom of expression has its limits. Embedded
W|th|n that freedcm is the cblrgatlcn to respect the rights and freedoms of others as
clearly cutllned in section 27 (2) of the Constitution. It is therefore in the public
rnterest that F’arlrament should aim to strike a balance between respecting and

uphcldlng cne s nght to freedom of expression and averting deprivation of that same

e T
TE S e gt A
iR

ng nt to others.

68 It is the considered view of this Court that the Plaintiffs have not discharged
the burden of establishing the unconstitutionality of section 181A of the Criminal
Code. Accordingly, this Court finds that section 181A of the Criminal Code is clear
and unambiguous. The restriction therein is reasonable and it is necessary in the
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sense that it has a legitimate purpose pursuant to sections 25 (4) and 209 of the
Constitution. It is also proportionate. This Court, therefore, upholds the

constitutionality of section 181A of the Criminal Code and dismisses the challenge

advanced by the Plaintiffs.

69. This Court is, however, mindful of section 207 (3) of the COI‘]StItUtIO[’IWhICh
implores the press and other media to feel free to uphold the principles, prewsmns:":-"";‘ffj’f:a;

and objectives of the Constitution and, in particular, to held ‘the Gevernment

_________________

responsmle and accountable to the peeple This Court dees not belleve that anythmg

.....

criminal matters before them, ensure the objectwe assessment of ewdence

| | presented in order to make informed decisions wuth due regard te---- the rlghts and

freedoms enshrined in the Constitution.

70. Finally, in relation to Iearned Ceunsel fer the Plalntlﬁs request for this Court to
interpret the terms ° reasenab!e restnctlon and reasenably requn*ed as respectively

appear in sections 25 (4) and. 209 of the Censtrtutlen thls Court prefers not to make

......

to free speeeh and enaet Iaws that are reasonably required in a democratic society
are matters for Parhament ThIS Ceurt nevertheless has the authority to determine

whether these ebjectwes have been achleved by Parliament if and when their

censtltutlonality IS raised befere the Court.

.ﬂ\._ -a-\.‘ £ FE

..\._..

7k, In summary, wrth respect to the challenge of the constitutionality of sections

51 52 52A, 53 54 59 and 181A of the Criminal Code, this Court finds and declares

ERS-N

(a) the valldlty of sections 52, 52A, 53 and 54 of the Criminal Code is tied {o
the validity of section 51 of the Code with regard to the definition of

e “seditious intention”;

(b) the principle of severability of provisions within an Act of Parliament whose

constitutionality is being challenged can be properly, and is, applied in this
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case. Accordingly, the part of section 51 (a) of the Criminal Code that

creates restrictions in relation to the Government is severable from the rest
of the provision that relates to the person of the President; the two are net

inextricably linked and when the restriction in relatren to the Gevernment rs

,5-.:..

""'E.-": b

President can stand on its own:

HH T
o e el
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(c) the restrictions- provided in section 51 (a) of the Crimmal Cede are

reasonable and necessary in a democratic sec:ety and requrred for the

.a..

..\,...

morality. In that vein, the section is declared censtltutlenal ln SO far as the
restrictions relate to the person of the F’resrdent enly However the section

IS declared unconstitutional in so far as the restrlctlens relate and extend

to the Government;

= 1k
e A Ly
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e e 3
¥ %:.e_ﬁ_;;:,?zf:e;faﬁ
"_:--c

(d) eectlen 91 (b) (C), (d) and (e) are adjudged as reasonable and necessary

<<<<<<

Z5 (4) and 209 of the Censtrtutren and therefore mtra vires the

......

—tna
e LR

"i..

| regard to the Gouernment
| . o £

F Y (f) sectlen 59 of the Criminal Code is infra vires the Constitution and declared
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(g) section 181A of the Criminal Code is infra vires the Constitution and

declared valid.

/2. There is no order as to cost.
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