
CASE ANALYSIS
MOHAMED ABDELNABY AND OTHERS V. AL RAML II PROSECUTION

A. Summary and Outcome

Al Raml II Misdemeanor Court in Alexandria, Egypt has effectively acquitted Mohamed Abdelnaby Awad, Ms Ibrahim Ayad, Abla Thabet Mohamed, Manal Mahmoud Othman, and Mohamed Zein El Sayed in the Case No.18282/2018 on 26 September 2018 on the basis of insufficient evidence of guilt. The defendants were facing charges pressed by the Al-Raml II Prosecution in April 2018 with alleged crimes of joining a terrorist group and promoting its ideas, protesting without a permit, crowding, highway robbery, hooliganism and show of force in the Lawsuit No. 3655/2018. Further, Mohamed Abdelnaby and Mohamed Zein El Sayed were accused of providing financial assistance and cooperating with the female defendants by funding the protests as an incitement.

The relevant Laws for the case are Assembly Law (no. 10/1914) and Protest Law (no. 107/2013). The Court reasoned that there is a lack of evidence and insufficient proof to charge the defendants with such crimes, arguing the incompatibility of the alleged crimes and charges pressed with the constitutional laws by thoroughly reviewing the drafting of the laws, how and when they are applicable. Hence, the Court ruled that the defendants are “non-guilty.”

Columbia Global Freedom of Expression notes that some of the information contained in this report was derived from secondary sources.

B. Facts
The Lawsuit 3655/2018 was filed against the defendants Mohamed Abdelnaby Awad, Ms ElSayeda Ibrahim Ayad, Abla Thabet Mohamed, Manal Mahmoud Othman, and Mohamed Zein El Sayed for charges of  joining a terrorist group and promoting its ideas, protesting without a permit, crowding, highway robbery, hooliganism and show of force. While the investigation was taking place, Ms Ibrahim Ayad, Abla Thabet Mohamed, Manal Mahmoud Othman, and Mohamed Zein El Sayed have not been subjected to pre-trial detention. However, Mohamed Abdelnaby was arrested by the police forces on 23 June 2018 and was subjected to enforced disappearance for twelve days before he was scheduled to be brought before the prosecution on July 4, 2018, on which he was detained for fifteen days pending investigation. 
Al Raml II Prosecution in Alexandria has decided to renew the detention on July 17, 2018 for Mohamed Abdelnaby for additional fifteen days pending investigation in lawsuit 3655/2018, facing the charges of joining a terrorist group and promoting for its ideas, call for demonstration, crowding, highway robbery, hooliganism and show of force. The case was referred to the Court for trial by Al Raml II Prosecution on August 15, 2018, under registration no. 18282/2018. Al Raml II Misdemeanor Court has decided to postpone the trial for the following session on September 5, 2018.
The case was filed for judgement on September 5, 2018 and the date for adjudication and final hearing was set on September 26, 2018, on which Al Raml II Misdemeanor Court in Alexandria, Egypt has effectively acquitted Mohamed Abdelnaby Awad, Ms Ibrahim Ayad, Abla Thabet Mohamed, Manal Mahmoud Othman, and Mohamed Zein El Sayed from all the charges pressed against them in violation of Assembly Law (no. 10/1914) and Protest Law (no. 107/2013) and for being accused of joining a terrorist group and promoting their ideas. 


C. Decision Overview

The first underlying issue before the Court was whether the defendants, Mohamed Abdelanby, Ibrahim Ayad, Abla Thabet Mohamed, Manal Mahmoud Othman and Mahmoud Zein Elsayed are guilty by committing the crimes prohibited under Assembly Law (no. 10/1914) and Protest Law (no. 107/2013). The Assembly Law (no. 10/1914) consists of “five articles that criminalizes any assembly of five or more persons if the public authorities deemed the assembly liable to disturb the public peace.” and the Protest Law contains provisions that regulate why, how and where demonstrations should be held. 

According to Article 1 of Assembly Law (no. 10/1914), a gathering of five or more persons if security personnel deem it liable to infringing upon the public peace is a crime, subject to a fine or imprisonment. Further, Article 6 of the Protest Law states that “participants in public meetings, processions, or protests are prohibited to carry any weapons or ammunition or explosives or fireworks or incendiary material or any other tools or material that subjects individuals or buildings, or properties to damage or danger. They are also prohibited to wear masks or coverings to hide facial features with the intention of committing any of these acts.” 

Article 7 of the Protest Law states that “participants in public meetings or processions or protests are prohibited to disrupt public security or order or obstruct production, or call for it, or hamper citizens’ interests or harm them or subject them to danger or prevent them from exercising their rights and work, or affecting the course of justice, public utilities, or cutting roads or transportation, or road, water, or air transport, or obstructing road traffic or assaulting human life or public or private property or subjecting it to danger.” 

While reviewing the allegations, the Court held that in order to be accused of committing the crimes of Assembly Law (no. 10/1914), there has to be a proof of intent to commit the crime and to infringe upon the public peace.  Article 2 of the Assembly Law (no. 10/1914) defines the “conditions for assembly as a gathering of at least five persons convened for the purpose of committing a crime, preventing or obstructing the execution of laws and regulations, influencing the authorities in their operations, or denying a person the freedom to work with the use of force or threat thereof.” Hence, the law criminalizes an assembly of five or more persons if it can be proven that their intent is to commit a crime. 

In this case, however, the Court ruled that there has been a lack of evidence from the prosecution and the investigation records to show that the intention of the assembly or gathering was for a criminal purpose. In addition, it ruled that in order for someone to be subject to sentencing under Assembly Law (no. 10/1914), the participants have to be knowledgeable of their intent to commit a crime and gather only for the purpose of violating the law such as “preventing authorities from duly operating, or preventing the implementation of laws and regulations.” The Court also held that the crime has to be committed to proof the accused intention. Further, the Court dismissed the allegations of show of force or carrying weapons or fireworks under Article 6 of the Protest Law on the basis of insufficient records of finding weapons or signs of illegitimate force inflicted against individuals or buildings, or properties to damage or danger.

Therefore, the Court dismissed the accusation against the defendants of violating Assembly Law or Protest Law on the legal grounds that the prosecution has failed to provide sufficient persuasive evidence that there was an intent to commit a crime for the gathering, or that there is an action of disrupting or endangering public peace and security. 

The second issue before the Court was whether ElSayeda Ibrahim Ayad, Abla Thabet Mohamed, Manal Mahmoud Othman are members of the “terrorist Muslim Brotherhood” and are part of the movement “Women Against the Coup” which was created after the 30th of June Revolution against the current regime. These actions and the belonging of the accused citizens to the Muslim Brotherhood, according to the prosecution, are considered as a danger to the country, as they are mobilizing and organizing demonstrations and revolts against the government in order to create an instability in the country as well as incite public opinion.
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The Court stated that there was no sufficient evidence to prove that the reason for assembly and gathering for the three women was to disturb the country’s affairs in any way and that there were no weapons seized, testimonies from citizens about the incident or disruptions to public institutions. The Court also condemned the fact that the investigations report did not have any valid or sufficient testimonies for the incident to support the claims. Even though it was mentioned in the report that police forces and people had intervened to dissolve the protests and bring them to an end, no one was able to testify this. 

The Third issue before the Court was whether the defendants Mohamed Abdelnaby and Mahmoud Zein Elsayed have been financing the protesters as an incitement for the demonstrations. The Court has held that the investigation records have not been able to prove how or when there has been financial support given to the protestors. The Court reasoned the lack of tracking that any of the protestors have in fact received money or financial support from the defendants. 

Further, the Court held that there has not been findings or evidence that the defendants possessed any cash used to financially support the protestors. As a result, the Court acquitted the defendants Mohamed Abdelnaby and Mahmoud Zein Elsayed. 

D. Decision Direction

Ever since 2013, the Egyptian government has been unjustifiably pressing charges against human rights activists using Assembly Law No. 10 for 1914 and Protest Law No. 107 for 2013 under the pretext of protecting national security and undertaking measures of counterterrorism. The Egyptian state have been exploiting the power by applying many arbitrary arrests, detentions and enforced disappearances in order to protect the government’s legitimacy and disallowing any sort of opposition. This has resulted in violating international human rights law by exerting a continuous restriction of people’s freedom of speech and expression, even on social media, by the State Security Forces. In support of this repressive policy, the Egyptian government has introduced two counterterrorism laws (The 2015 Anti-Terrorism Law No. 94 and The 2015 Terrorism Entities Law No. 8) that are vague in the way they are drafted as well as applied. 

According to Article 1 of the Anti-Terrorism Law, the definition of a terrorist group and the terrorist are: 
· (A) Terrorist group: Any group, association, body, organization, or gang consisting of at least three people, or any entity for which such status is proven, irrespective of its legal or defacto form, whether inside or outside the country and regardless of its nationality or the nationality of its members, that aims to commit one or more terrorist crimes or for which terrorism is one of the means used to achieve or implement its criminal purposes.
· (B) Terrorist: Any natural person who commits, attempts to commit, incites, threatens, or plans a terrorist crime domestically or abroad by any means, even if individually, collaborates in such a crime in the context of a joint criminal venture, or commands, leads, manages, founds, or establishes or of any terrorist entity as stipulated in Article (1) of President of the Arab Republic of Egypt Decree by Law No. 8 of 2015 on the designation of terrorists, terrorist entities, or any person who funds such entities or contributes to their activity knowingly.

In addition, Article 2 states that “A terrorist act shall refer to any use of force, violence, threat, or intimidation domestically or abroad for the purpose of disturbing public order, or endangering the safety, interests, or security of the community; harming individuals and terrorizing them; jeopardizing their lives, freedoms, public or private rights, or security, or other freedoms and rights guaranteed by the Constitution and the law; harms national unity, social peace, or national security or damages the environment, natural resources, antiquities, money, buildings, or public or private properties or occupies or seizes them; prevents or impedes public authorities, agencies or judicial bodies, government offices or local units, houses of worship, hospitals, institutions, institutes, diplomatic and consular missions, or regional and international organizations and bodies in Egypt from carrying out their work or exercising all or some of their activities, or resists them or disables the enforcement of any of the provisions of the Constitution, laws, or regulations. A terrorist act shall likewise refer to any conduct committed with the intent to achieve, prepare, or instigate one of the purposes set out in the first paragraph of this article, if it is as such to harm communications, information, financial or banking systems, national economy, energy reserves, security stock of goods, food and water, or their integrity, or medical services in disasters and crises.”

The penalty for committing such crimes according to Article 12 is “Whoever establishes, founds, organizes, or manages a terrorist group or assumes command or leadership thereof shall be punished by the death sentence or life imprisonment. Whoever joins or participates in any manner in a terrorist group, while being aware of its purposes shall be punished by imprisonment with hard labor. The penalty shall be imprisonment for no less Translation prepared by Industry Arabic for Egypt Source than ten years if the offender received military, security, or technology training by the terrorist group to achieve its objectives or if the perpetrator is a member of the armed forces or the police.”

Further, Article 3 states addresses the funding crimes by stating that “Funding terrorism shall refer to the collection, receipt, possession, supply, transfer, or provision of funds, weapons, ammunition, explosives, equipment, data, information, materials or other, directly or indirectly, and by any means, including digital or electronic format, in order to be used, in whole or in part, in the perpetration of any terrorist crime. It shall also refer to the knowledge that they will be used for such purpose or to provide safe haven for one or more terrorists or for those who fund them by any of the methods mentioned above.” It is also mentioned in Article 13 that “Whoever commits a terrorism financing crime shall be punished by life imprisonment if the funding was for a terrorist and by death if the financing was for a terrorist group or a terrorist act.” 

Hence, the present case poses an important and progressive verdict of “not guilty” that has protected Egyptian citizens against the state’s oppressive charges and measures to silence and dissent voices or to arbitrarily arrest human rights activists. The fact that the court has addressed the intentions and lack of proof are important and significant as it is stated in Article 6 Anti-Terrorism Law 2015 that “Incitement to commit a terrorist crime shall be punished with the same penalty prescribed for the completed offense, whether the incitement is directed at a specific person or group, in public or private, regardless of the method used, and even if such incitement does not result in any impact. Anyone who collaborates or helps, in any manner, to commit the offenses referred to in the first paragraph of this article shall be punished by the same penalty prescribed for the completed offense, even if the crime did not occur based on this agreement or assistance.”

Hence, according to the lawyer, Mohammed Hafez, who works at the Freedom of Thought and Expression, the present judgment is considered to be one of the few times where the courts chose to refute the accusations by addressing the invalidity of the evidence as well as the investigation and the arbitrary arrest to begin with. The court has also emphasized a clear explanation of the relevant Laws and how they have been applied on the defendants without substantive proof by clearing out that assemblies are not punishable unless there is sufficient proof of their harmful intents. 
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