Name of the case:  Mitic v. Insajder Tim and Dragan Vucicevic
CLOSED

Mode of Expression: Press/Newspapers

Date of decision: September 19, 2018
Number of Decision: 10 PZ No. 336/18
Judicial body: The First Instance Court (The decision was returned to the First Instance Court by the Court of Appeal which gave the direction about the sentencing.)
Type of Law: Civil Law

Themes: Hate Speech

Region, Country:  Europe, Serbia

CASE ANALYSIS

Case Summary and Outcome

The Higher Court which is the first instance court in Belgrade, confirmed that the hate speech is against the law, ruling in favor of activist Anita Mitic and the Serbian branch of the regional NGO network Youth Initiative for Human Rights (YIHR) stipulating that their protection against hate speech was violated. The court ruled that Anita Mitic, who was at that time the Executive Director of the Serbian YIHR endured pain and suffering and injury to her reputation following the publication of a tabloid article alleging that she and the member of YIHR are fascist and Soros-Shqiptar’s strikers, who are plotting attacks throughout Serbia and are engaged in creating chaos directed by Soros sponsored NGOs, Western embassies, NATO, EU, and Shqiptar authorities from Pristina.       
The Court referred to protection against hate speech under the Serbian Public Information and Media Law, the right to freedom of expression under the Serbian Constitution and the European Convention on Human Rights and the Law of Contract and Torts and held that the allegations in the articles had damaged the editor’s reputation and caused her suffering.

This decision has been confirmed by the Second Instance Appellate Court in Belgrade, on December 20, 2018.
Facts
On January 19, 2017, the Serbian tabloid newspaper, Informer (which is officially known as the Insider Team), published a front-page story with the headline “Fascists on the Attack”. The story, that continues on the page 5 of the same tabloid, was published next to the photo of the members of YIHR. The article alleged that members of YIHR are engaged in a specialized warfare against Serbia, and that they follow the orders of Soros sponsored NGOs, Western embassies, NATO, EU, and Shqiptar authorities from Pristina with the desire of provoking chaos in the country right before an election. The article referred to the members of Youth Initiative for Human Rights as to members of Soros-Shqiptar’s Strikers Youth Initiative” and claimed without evidence that they have interrupted a gathering of the ruling party by cursing to the members of the audience.
Eight days after the article was published, on January 27, 2017, the front door of YHIR’s office was plastered with threatening messages in which parts of the article was quoted  “For a fistful of Soros’ dollars they would sold the homeland, mother and father.”       
Anita Mitic sued the Informer team and its editor in chief Dragan Vucicevic for defamation, arguing that the January 19, 2017 article presents hate speech and as such has violated hers and security of YIFH members, causing her pain and suffering and injury to her reputation. 
The Court made the decision that Insajder Tim and Dragan Vucicevic were engaged in hate speech which is sanctioned by the Article 75 of the Public Information and Media Law, and ruled that the plaintiffs have to pay 100,000 Serbian Dinars in damages (equivalent of $ 941) and 71,700 Serbian Dinars (equivalent of $673) in the court proceedings. 
This decision has been confirmed by the second instance court the Appellate Court in Belgrade, on December 20, 2018.
Decision Overview

The central issue before the Higher Court was if the qualifications from the disputed article constitute hate speech and as such have caused pain and suffering to Mitic as well as injured her reputation.
Mitic argued that the article published on January 19, 2017 constitutes hate speech and that as such violates her security and the security of the YIHR members. She argued that the article incites discrimination, hate and violence. 

She said that Soros and Open Society Foundation are not the biggest YIHR donor, and that saying that someone works for Soros is a colloquialism for a person who receives money from abroad. She said that herself and YIHR members are working towards promoting universal human rights in Southeast Europe, and that calling them “Shqiptars”, which is a pejorative expression for ethnic Albanians, and is nowadays considered to be among the biggest insults for people in Serbia, constitutes discrimination. In addition, she argued that calling her and YIHR members “fascist” turns them into legitimate targets, and that the attack provoked by the article has indeed happened.        
Mitic has claimed that herself and members of YIHR are actually anti-fascist and activists engaged in advancing human rights, which qualifies them as a protected group under the article 75 of the Law on Public Information and Media.    

The Informer argued that Mitic is a public figure and that as such she has to tolerate bigger scrutiny than an average person. The Informer alleged that there is no strong connection between the published article and the jeopardized security of Mitic and YIHR members. Informer claimed that it has “distinct (writing) style” including using “hyperbolas” and “similar figures of style” which should not be perceived as hate speech. In addition, the Informer claimed that journalists are not obliged to check if the facts that they are about to publish truthful, and that freedom of expression allows exaggerations and provocations. The Informer further argued that with this lawsuit Mitic is actually trying to curtail media freedoms. In addition, the Informer said that it is true that Soros is not YIHR financier, but that YIHR gets funds from organizations such as National Endowment for Democracy (NED) and that NED is directly financed by Open Society Foundation. According to the Informer, “The system of financing is such that one organization moves money to a different organization in order to obscure money trail with the purpose of inducing chaos and government change.”        
Judge Slobodan Keranovic has spent significant time in attempt to define what constitutes the hate speech. He said that hate speech contains messages of intolerance towards racial, national, ethnic, or religious group, and that “As of lately, hate speech includes attempts of inciting hatred or intolerance against diverging political thinking.” The judge said that among the reasons behind hate speech are desire of “Inciting public contempt or condemnation of a certain person or the group of people”, and of “creating a feeling among broader public that such a behavior towards the certain individual or a group is desirable and justified, and that the such a behavior will be tolerated and would not be subject to liability.” The judge then said that when it comes to hate speech in media, the intent for inciting discrimination, hate and violation, also has to be established.     
The judge than proceeded to detailed examination of words such as “Fascist”, “Soros-ian”,(as an adjective used to someone who is financed or supported by George Soros’ philanthropic endeavor), “Shqiptar”, and “Strikers”, concluding, among other things, that fascism does not tolerate differences, that “Sorosian” colloquially implies that a person’s work is financed by foreign interest groups or individuals including Georg Soros, that “Scqiptar” is a politically incorrect expression for Kosovo Albanians, and that in this context “Strikers” refer to people whose actions are led by an ideology, and who are ready to “strike” in order to jeopardize individual rights and liberties.      

In addition, the judge has determined that since not a single journalist of the Informer was present during the incident described at the article, and since the respondent has not provided any evidence for the serious claims from the article, the article does not constitute objective reporting. In addition, the speech is determined to be the one with the intention of provoking contempt, discrimination and possibly violence against the particular group, and as such it constitutes the hate speech. Deliberating further, the judge has said that using terms such as “Shqiptars”, “Sorosian-shqiptar Organization” and “Special Warfare” Informer has “Breached the journalistic obligation of protecting culture and ethics of the public word.”        

He has cited several Articles of Public Information and Media Law, including Article 75 which stipulates that “Ideas, opinions or information published in the media shall not incite discrimination, hate or violence against an individual or a group of individuals on grounds of their race, religion, nationality, sex, or their sexual orientation or other personal inclination, notwithstanding whether a criminal offence has been committed by such publication”; and the Article 4 paragraph 2, that prohibits discrimination of editors, journalists and other people against their political inclination and personal beliefs.  In addition, the judge has cited the Article 10 of the European Convention on Human Rights and the right to the freedom of expression (point 1), as well as the right to examine these freedoms (point 2). Citing Article 199 of the Law of Contract and Torts which stipulates that “In case of violation of an individual right, the court may order that, at the expense of the tort-feasor, the sentence, namely the correction, be made public, or it may order that the tort-feasor take back the statement causing the violation, or order something else which would reach the purpose, otherwise apt to be achieved by indemnity.”
DECISION DIRECTION

This is one of the rare decisions in modern Serbian history in which words that are commonly used to incite hate speech are analyzed, defined and sanctioned. In addition, this decision has confirmed the meaning of objective reporting as well as necessity of protecting public word.
 GLOBAL PERSPECTIVE

Related International and/or regional laws

European Convention on Human Rights (ECHR), art.10 

National standards, law or jurisprudence
The Public Information and Media Law, Articles 2, 5, 75, 76, 101, 102, 103, 112, 113, 114, 115, 120
The Law of Contract and Torts, Articles 199, 200
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