REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT MILIMANI (NAIROBI)
CONSTITUTIONAL & HUMAN RIGHTS DIVISION
PETITION NO.313 OF 2018

WANURIKAHIU ..civciierierssensuriesenmsmraammssassasismrncasensssssnssans

CREATIVE ECONOMY WORKING GROUP...........covinicrannes

VERSUS
CEO KENYA FILM CLASSIFICATION BOARD

KENYA FILM CLASSIFICATION BOARD.............

THE HON. ATTORNEY GENERAL 30 RESPONDENT

ARTICLE 19 EAST AFRICA.......cu0mmesa:t /15T INTERESTED PARTY

-' film licence in line with section 4 and 5 of the
Stage Plays Act. The petitioner also obtained an
endorsement on the filming licence upon revision of the
script of the film “Rafiki” in line with section 7 of the Act.
2.0n 10™ April 2018 the 1% petitioner submitted the film

“Rafiki” for examination and rating and was thereafter

e ——
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invited for a meeting at which the 2™ Respondents’
officials directed her to edit the film by April 2018 and
remove  offensive  classifiable  elements  before
resubmission for classification.

3.The 1% petitioner upon consulting her lawyers, she

dated 26™ April 2019 the 2" Respdfydent
petitioner that the film
RESTRICTED, outlining, "

classified as

film contained

people.
4.The letter s

e , people as well as protection of children from
exposure to harmful content. The 1% Respondent
subsequently made public statement rehashing the 2"

Respondent’s decision.
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Petitioner’s Case
5.The petitioner contest the constitutionality of sections
4,6,7,8,9,12,13,16,30 and 35 of the Films and Stage Plays
Act, Cap 32 (“the Act"); section 5(i),(ii),(iii),(iv) and (v)
of the Kenya Film classification Board” classification
Guidelines, 2012 ("the Guideline”); and ulti
decision to ban the film “Rafiki” ~

sections.

\gtely, the

e “aforesaid

6. The challenge is specifically merite
sections of the Act, the Guid ..

e decision itself

* and 2" Respondent’s Case

o

7.The 1% and 2™ Respondents filed a Replying affidavit to
the petition sworn by Mr. Ezekiel Mutua, the Chief
Executive Officer of Kenya Film Classification Board,
affirming the 2" respondent is mandated under section 15

of the Films Act to regulate the creation, broadcasting,
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possession, distribution and exhibition of films. Further
under section 15(2) the Board(s) responsibility for
prescribing guidelines to be applied in the classification of
films. It is Respondents position that the film was
considered by the Board for purposes of classification and

upon review of the film and due to presencéyof strong

'seREspondents case

ilure to make the

'é yhkended the right pursued by the petitioners can be
- accordlng to Article 24 of the constitution. It is
Resondents submissions that the Boards, action were
constitutional and the harm to the public is irreparable
contrary to the petitioners’ allegation that the harm is

material and not irreparable.

e ———————————————————————————————————
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The 3" Respondent’s Case
9. The 3™ Respondent is opposed to the petition and filed

submissions in support of their opposition of the petition.

The 2" Interested party’s Case
10. The 2" interested party filed a Replyin

, et out in the Films and Stage Plays Act, Cap 22

asonable and justifiabie.

12, It is further contended that the allegations by the
Petitioners that Section 4 and 16 (6) of the Act create
offences without mens rea are unfounded as the same fall
within the category of strict liability offences on which a

person can be convicted only on proof of actus reus.
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13. On the claims against the legitimacy of the Film
Classification Guidelines, the Deponent avers that they
have statutory basis by virtue of Section 15 (2) (b) of the
Films Act which mandates the Board to prescribe the

procedure for the application for licensing.

14 In response to the allegations agains specific
thematic areas and elements in Secti Films
Guidelines the same exist in order to tai the moral

standards of the viewers and P audience to

sympathise with criminals, anthpgs Se=dlisrespect to the

5. the Kenya National

Commi? est
titttiohNad an independent commission within the

59(2) of the Constitution of Kenya to, inter alia,
promote the respect for and develop a culture of human
rights in the Republic of Kenva, to promote the protection,
and observance of human rights in public and private

institutions and to investigate any conduct in state affairs,
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or any act or omission in public administration in any
sphere of government, that is alleged or suspected to be
prejudicial or improper or to result in any impropriety of
prejudice. The 3" Interested party is further mandated
under Article 249(1) of the Constitution to protect the
sovereignty of the people, to secure the observance by all

state organs of democratic values and pgfiey [Es

promote constitutionalism.

Petitioner's Submissi
16. The petitioners set Ws for determination

e of expression the 1%

by the petitioners that on limitation of
titioner’s right to freedom of expression, the
Pioner relies on a number of cases notably that of
Print Media South Africa & Another v Minister of
Home Affairs (Print Media South Africa) where the
Court decided that “any regulation of the right to

freedom of expression amounts to a limitation.”
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The Petitioner submits that the Films Act creates a system
of ‘administrative prior clascsification” which according to
the above case transfers control from the right-bearer to
the administrative body and therefore the freedom of
expression of the right bearer is curtailed. The dangers of

administrative prior classification is further set%ut in the

United Kingdom.
18. The petitioner §
constitutionality O

Petitioner submits,the

the grounds OmaJublt

. ounds for limitation under Article 33 (2).

. - ers [2017] eKLR is referred to as it sets out the
circmstances under which the freedom of speech,
expression or assembly may' be curtailed. It is submitted
by the Petitioner that the decision by the 1% and 2™

Respondents did not meet this criterion.

e ———————————————————————————————————
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19. It is further averred that under Article 24
Respondents must prove 3 elements: that the limitation is
(i) provided by law; (ii) serves a legitimate aim; and is (iii)
proportionate and strictly necessary in an open and
democratic society.

20.

is further submitted that on issue of remedies the
lsetitioner relies on Article 23 (2) (e) of the Constitution
and the cases of Dick Joel Omondi v Hon._Attorney
General [2013] eKLR and Kenneth Stanley Njindo
Matiba v AG [2017] eKLR where the courts held that

the award of damages is appropriate where there is a
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constitutional violation. Furthermore, special damages
may be awarded where there is a "nexus between the
constitutional violation and loss of financial

business income.”

22. The 2" Petitioner in its submission dated 20

December 2018, avers that the impugned P&

the Films Act are unconstitutional.

According to the deci “5
[2016] eKLR it was held th:
creates a section'\i hichhie

Astithie &s a’limitation by law;

-. i without mens rea wtiich is contrary to the decision
in eoffrey Andare V AG [2016] eKLR.

Section 30 like section 6 délegatés unbridled powers to
the Cabinet without providing grounds for revocation of
licenses which power can be abused or misused. This is

supported by the case of Dawood v Minister of Home
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Affairs [2000] ZACC 8 where it was held that the
section was unconstitutional for excessive delegation. In
régards to Section 7 and 8 (2), as well as 12, 13 the 2™
Petitioner reiterates the arguments laid down in the

Petition. 16 limits the freedom of expression on ground

which are outside what is p*ovuded under 33 (2).

reiterates the arguments laid down in the

It is urged that sectior: 30 like section 6 delegates
unbridled powers to the Cabinet without providing
grounds for revocation of ticenses which power can be
abused or misused. This is supported by the case of
Dawood v Minister of Home Affairs [2000] ZACC 8

Petition N0.313/2018 JUDGMENT Page 11



where it was held that the section was unconstitutional for
excessive delegation.

26. It is petitioners contention that on the issue of the
constitutionality of the Classification Guidelines, the 2™

Petitioner asserts that the same are not law and therefore

provided in the Peti{n '
provisions of the Filfg Clzgﬂcation Guidelines.

27.  The petitig na [

a0 W€ that even if the Act pursues a
legitimate4 digy Lhe

wstate has used "means which are

Jlassification  Guidelines should be held to be
unconstitutional and invalid as they are an “insidious form

of censorship contrary to Article 33 (1).

e —
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The 1% and 2"¢ Respondents Submissions

28. The 1% and 2™ Respondents filed their submission
dated 28" February 2019 in which they begin by
highlighting the relevant and applicable principles that

they believe would guide the court in determining the
matter.

29, On the issue of whether the &

unconstitutional, the Respondents fi f‘

of the fact that Kenya is party to various
" ional instruments including the Convention on
the Rights of the Child which requires the state to take
all actions to ensure the best interest of children are a
primary consideration. They submit that the limitations are
prescribed by section 12 and 16 of the Films Act and

therefore they are prescribed by the law. They further
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submit that the Act does indeed pursue a legitimate aim.
They rely on the several cases including the case of K.A
Abbas v The Union of India and another [1971] AIR
481, 1971 SCR (2) 446 where the Court outlines the
risks posed by motion pictures to:-

another product of art. 4
particularly on children and ade
is very great since the immatt

@%n‘i“and United Statef;, in which the freedom of
“expgession particularly  regarding films is restricted
through licensing and other measures.

32. The Respondents on the impugned sectiors 4 and 8,
they reiterate their asserticns in their replying affidavit
and acd that even in the Environmental Management and
Coordination Act, No. 8 of 1399, that statute provides for
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regulatory offences of which mens rea is not required and
therefore strict liability offences are also created under the
Films Act. On the constitutionality of section 6, 30 and 35,
they submit that the provisions are not vague and
overboard and the same should be read alongside section
15 (2) (b) of the Act. On the third issue on wigether the

guidelines are yet to be gazette(h q within the
ts %M@ﬁ the Statutory

- ion. It never acted outside its powers and the
Pioners have not demonstrated how the decision was
made in bad faith or with ill will or malice. Additionally the
1% Petitioner was given an opportunity to be heard and
written reasons for the decision via the letter dated April
26, 2018.
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34. It is Respondents further submissions that the
petitioners are not deservirg of the orders sought and

urge the court to find in their favour.

Submissions by 3" Respondent

35. The 3 respondent filed written submissipns dated

enhance respect for the

especially the most abi

of e same by an individuai does not prejudice the rights
and freedoms of others or tha public’s interests.

36. The 3" respondent argue that when it comes to
damages, the Petitionars have not tendered sufficient

evidence to prove their claim for damages in regards to
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the loss of projected saies and sponsorship. They claim
that the 1% Petitioner has not submitted any evidence that
she entered into a contract with any third party for
sponsorship. For the above reasons the 3™ Respondent

submits that the Court should dismiss the petition.

The 1% interested
37. The 1% interested party filed subff
December 2018 submitting that on

' are ag%nstitutional on

A L sSilent on the conditions for granting and refusing to

gt a film license thus meking the provision vague and
uncertain. The Party refers to the case of Republic v
Registrar of Companies Ex Parte Independent
Electoral Board of Kenya National Chamber of
Commerce & Industry (KNCCI) [2016] eKLR where
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it was held that public officers must not abuse their
discretion, and must carry out their duties for the benefit
of the people of Kenya. Furthermore, it was held that:-

"To deny a citizen his/her lawful rights
donated to or her by Parliament in my
view without proper reasons would
amount to wrong exercise of discretidp.

39. The 1* interested party further urge
to section 7 and 8 of the Films Act, gfre™

the provisions limit the freedop

e Board can make the decision not to issue a
certificate not only based on Article 33 (2) of the
Constitution but the same dacision can be made based on

a personal opinion formed based on a private view of the
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film. Additionally, it is contended that the section failed
the necessity and proportionality test under Article 24.

40. On the constitutionality of section 13 it is submitted
that the grounds for limitation of the freedom of
expression have no proximity with the grounds provided

under Article 33 (2) of the Constitution. This h&s resulted

reasonable manner. Furt
an offence without

‘ oke licences, certificates of approval and

: which have been issued under the Act. The
be used arbitrarily as no grounds of revocation
hv been provided. Additionally, Section 35 does not
clearly set out the limits of the authority granted to the
Cabinet and the standards applicable to the law made
under the authority. Therefore it does not meet the

requirements under Article 94 (6).

—————————
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The 2" Interested party submissions
42. The 2™ Interested party filed submissions dated 3"

December 2019, arguing that the court has no jurisdiction

to hear and determine the matter as the Petitioners have

held that where -.. ‘,-

pursued first before the

e Company Ltd v Shikara Limited & another
[5] eKLR and Vania Investments Pool Limited v
Capital Markets Authority & 8 others [2014] eKLR
where the Courts held that where statue provides for
alternative dispute resolution, the same should be pursued

first before the parties go before a court of law. It is

e ——————————————————————————————
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further submitted for the 2™ interested party that the
restrictions provided for under Article 33 of the
Constitution are not limited and the same can be
restricted subject to the provision of the laws of Kenya
including the Penal Code.

43. It is urged by the 2™ interested partfh that the

opportunity to comply wi
movie but refused to

Edhe law, the 2™ Interested Party has referred
as of Jack Mukhongo Munialo &12 others v
_c’j ney General_& 2 others [2017] eKLR where the
valldnty of various provisions of the Elections Offences Act
were challenged. The Court held that where there is such
a challenge, the court must ascertain the true nature and
character of the provisions by taking into account all

factors including the history, purpose and surrounding

e ————————————————————————
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circumstances of the statute as well as the “...mischief
which it intends to supress...” Furthermore the case
established that there is a presumption of constitutionality
of a statue or statutory provision although the same is
rebuttable. The 2" interested party further submit that

the purpose of the Films Act inter alia is to ensue that the

does nt base the offence of the element of mens rea. This is

supported by the cases of Elonis vs United States [2015]
13 183 and R. Ballakrishna Pillai v State of Kerala
Criminal Appeal No. 372 of 2001 where the importance of

establishing the mens rea in criminal offences was fortified.

e ————————————————————————————————
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46. As regards section 6, 7 and 8 it is contended that the
same is urged that the licensing officer has unfettered
discretion. The 3™ respondent relies on the case Republic v
Kenya Power & Lighting Company Ltd & another [2013]
eKLR where the Court held that discretion must be exercised

in a reasonable manner. The Party further assert§ that the

.| NEtefe r, police may interfere with film makers’ freedom
- It is further submitted that Section 12, 13,
and 16 limit the freedom to seek, receive and impart
information in @ manner that does not comply with Article
24 and 33 (2) of the Constitution. They further claim that
Section 30 and 35 go against the spirit of Article 47 of the

e ————
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Constitution on Fair Administrative Action. The 3™
respondent submit that Section 12, 13, and 16 limit the
freedom to seek, receive and impart information in a
manner that does not comply with Article 24 and 33 (2) of
the Constitution. They further claim that Section 30 and
35 go against the spirit of Article 47 of the Con&titution on

Fair Administrative Action.

Analysis and Determination

48. g"pleadings; rival

itten.and oral submissions

U*has jurisdiction to hear and

the Films and Stage Plays Act, Cap 22

f, Kenya and Kenya Films Classification

délines 2012 and the restriction of film

iRi amounts to violation of the 1°*

tltloners right to freedom of expression

“aadguaranteed under Article 33 of the
Constitution of Kenya and whether the same is
illegal, invalid and null and void?

c) Whether the restriction of the Rafiki by the
Kenya Film and classification Board was made
irrationally, arbitrary and un procedurally and
contrary to the law particularly Article 47 of
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the constitution and relevant provisions of the
Fair Administrative Actions Act?

d) Whether the petitioners are deserving of the
orders and remedies sought?

A) Whether the court has jurisdiction to hear and
determine this matter?

49. The 2" interested party submit
that jurisdiction is everything; it is SIfE
authority to adjudicate a le

principle that was elucidated, a materly fashion in a

)A” Court’s jurisdiction flows from
8F the Constitution or legislation or
h. Thus, a court of law can only
‘exercise jurisdiction as conferred by the
constitution or other written law. It
cannot arrogate to itself jurisdiction
exceeding that which is conferred upon
it by law. We agree with counsel for the
first and second respondents in his
submission that the issue as to whether
a Court of law has jurisdiction to
entertain in a matter before it, is not one
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of mere procedural technicality; it goes
to the very heart of the matter, for
without jurisdiction, the court cannot
entertain any proceedings. This Court
dealt with the question of jurisdiction
extensively in, in the Matter of the
Interim Independent Electoral
Commission (Applicant) Constitu onal
Application Number 2 of 2011. <%

constitutional limits. ¢
its jurisdiction thro
mnovatlon ..- nF

/ beyond the
e Constitution.

nt, to set the jurisdiction
t?oef law or tribunal, the
Fe Would be within its authority
iIbe the jurisdiction of such a

Fested party submission on this point and the law.

51. In the instant petition, through Article 165 of the
constitution grants unlimited jurisdiction on the court over
civil and criminal matters, it has always been the accepted

practice that where there exists a statute-built dispute
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resolution mechanism the same should be exhausted
before the court’s jurisdiction is involved. The Court of
Appeal in Mutanga Tea & Coffee Company Ltd vs
Shikara Limited & another [2015] eKLR considered
an appeal in which the Appellant was faulting the High

Court for dismissing its claim on account of§failing to

Physical Planning Act and the [
Management Coordination Act. In @ism
the Court made the following:

"We are therefar®, satisfied that the

learned Judge did hotiers by striking out
the appellant’s suij Qﬁd application which
sought tor 1 oke the original jurisdiction

Lourt in circumstances
gvant statutes prescribed
e, % dispute resolution

5 he had refused to invoke.
otherwuse would, in the

constltutlonal objectlve behind
lcle 159(2) (c¢) and the very raison

52. In the instant petition section 29 of the Films and
Stage Plays Act provides for a statute-based appeal

mechanism under which dispute relating to licensing and

e —————
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classification of films can be addressed. The sections

provides as follows:-

"29. Any person who is aggrieved by a
decision of a licensing officer, licensing
authority, or the Board may appeal to the
Minister, and the Minister may, subject to
this Act, confirm, vary or reverse, that
decision, and in so doing the Minis
give such dlrectlons in the mattefag

53.

ek Petition, there is no dispute that the

e Plays Act prescribes alternative

A confirm, vary or reveal the decision and in doing so
may give such directions in the matter as may be
necessary to give effect to his decision and whose
decision under the section 29 of the Act shall be final.

55. In the view of the aforesaid I find that where the

relevant statute presents alternative dispute resolution
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mechanisms and offered the petitioner the right of appeal,
the petitioner is bound to follow that alternative dispute
resolution. The alternative forms of dispute resolution are
recognized under Article 159(2) (c) of the constitution and
the courts are under obligation to protect and promote the
purpose and principles of the constitution provnded

under Article 159 2(e) of the of

therefore foregoing I find the petltlone - make use

: and Stage

of the appeal mechanism provnded ;*_J

s 9 ight to freedom of expression
under Article 33 of the
==, Conistittition of Kenya and whether the same is
lal invalid and null and void?
. _hThe petitioners submit that freedom of expression is
of conSIderabIe constitutional significance and lies at the
heart of democracy. Indeed, freedom of expression is not
the sole preserve of those who would express lofty, noble
or merely in offence sentiments, but should enable

individuals to convey and receive views on a wide range of

e ———————————————————————
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matters. Article 33(1) of the constitution guarantees
the right to freedom of expression and provides that,
every person has the right of freedom of expression which
includes:-

"(1) Every person has the right to freedom

of expression, which includes—

(a) Freedom to seek, receive or <imp

information or ideas; ot

(b) Freedom of artistic creatw V. 2
(c)

ncntement to violence;

c) Hate speech; or

" (d) Advocacy of hatred that—

(i) Constitutes ethnic incitement,
vilification of others or incitement to
cause harm; or

(ii) Is based on any ground of
discrimination specified or

contemplated in Article 27(4)."

_——
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58. The petitioners contend that in addition to the
constitutional protection, the right to freedom of
expression is also guaranteed in a number of international
and regional human rights instrument that Kenya is a

signatory to and is bound to enforce. The petitioners urge

Kenya law. The Article provides:-

"2(6) Any treaty o?on
by Kenya s

59.
iéles that the Bill of Rights applies

\state organs and all persons, They

“\persons whenever any of them:-

"(1) The national values and principles of
governance in this Article bind all State
organs, State officers, public officers
and all persons whenever any of them—
(a) Applies or interprets this

Constitution;
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(b) Enacts, applies or interprets any
law; or

(c) Makes or implements public
policy decisions."
60. The petitioners aver that the Respondents are state

organs bound by the national values of governance under

Article 10 of the constitution. That they are ,.;,__:Jif.-- by

seek, receiye ‘and\#Mpor

3 of the African Charter on Human and
PIES provides that every individual shall be
_, before the law and be entitled to equal protection of
the law. Article 9(2) of the African Charter on Human and
Peoples’ Rights provides that every individual shall have
the right to express and disseminate his opinions within

the law.
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62. The petitioners further contend that the United
Nation Human Rights Committee adopted its General
commission No. 34 which provides interpretative guideline
on the normative content of the right to freedom of
expression as provided for under Article 19(1) and (2)
of ICCPR.

63.  The petitioners submit limitation off"th

65. In South African on Supreme Court of Appeal in Midi
Television (pty) Ltd t/a E-TV vs Director of Public
Prosecutions (Western Cape) 2007 (5) SA 540
(SCA) in reflecting on the decision of the Court of Appeal

of England and Wales in Attorney General vs British
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Broadcasting Corporation [1981] AC 303 (CA) noted
that prior restraint of a publication, though occasionally
necessary in serious cases, is a drastic interference with
freedom of speech and should only be ordered where
there is substantial risk of grave injustice. The case law

recognises that an effective ban or restricéion on a

) he film maker’s right to

" as the 1% petitioner was

_ I| anywhere in the Republic of Kenya.
| the petitioners challenge the
e allty of the decision of 26" April 2018 to
© “Rafiki* as arbitrary and contrary to the
freedom of expression under Article 33 of the constitution.
67. The petitioners contend that the film was restricted
for allegedly depicting and legitimizing homosexual
practices and lesbianism, both of which have no proximate

relation to the grounds for limitation of freedom of

e ———————————————————————————————
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expression under Article 33(2) of the constitution. The
petitioners argue the decision to restrict the film on the
aforesaid grounds is discriminatory, also not necessary or
proportionate in an open and democratic society with
respect for the rights of the individuals.

68. The petitioners contend that the restrict

therefore correct to say, that

€e dom of expression is not absolute but

\again, it is only subject to limitations in

2 the Constitution.”

70.  The petitioner contended further that the limitation
on the right to freedom of expression is provided under
Article 33(3) of the constitution in which it is provided “in
the exercise of the right to freedom of expression every

person shall respect the rights and reputation of others.”
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71. It is argued by the petitioners that the decision to
bar the film “Rafiki” by the 1** and 2" Respondents does
not meet the criteria of permissible restrictions of the right
to freedom of expression as provided for under Article
33(2) and (3). That the film “Rafiki"” it is argued does

not contain, promote or encourage any propdganda for

fredtiom of artistic creativity, that
falls outside %he contained under Article 33(2)
eet the criteria set out under Article 24 of
' In the case of Jacqueline Okuta &
ffer, Vs Attorney General & 2 others (2017)
Justice Mativo, stated:-

“Freedom of expression is secured under
Article 33 of the constitution and for it to be
limited; limitation must be within the scope
and ambit of the provisions of Article 24 of
the constitution.”

73.  Article 24(1) of the constitution provides:-

e ———
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"(1) A right or fundamental freedom
in the Bill of Rights shall not be
limited except by law, and then only
to the extent that the limitation is
reasonable and justifiable in an open
and democratic society based on
human dignity, equality and freedom,
taking into account all relevant
factors, including—
(a) The nature of the fgl
fundamental )

freedom;
(b) The lmportance o

the limitation;g % b
(c) The nature
(d)

O\enSure that the
of rights and
freedoms by any

and fundamental freedoms
thers; and

yhe” relation between the

, limitation and its purpose and

¢ whether there are less restrictive
means to achieve the purpose.”

: \ny restriction must be provided by law which must
formulated with sufficient precision to enable an
individual to regulate his or her conduct accordingly and it
must be made accessible to the public. Further the state
is obligated to demonstrate the legal basis for any

restriction. The new restricting freedom of expression

e ————————————————
Petition N0.313/2018 JUDGMENT Page 37



should not grant executive or administrative authorities
excessively broad discretionary power to limit expression.
75. The petitioners urge that the Kenya Film
Classification Board Guidelines, 2012 relied upon by the
Respondents to bar the film “Rafiki” were never gazetted

76. The petitioners assert that
legitimate ground for res’crictioqfr

it must demonstrate in BK;;-: wdividualized fashion
# and the necessity and

“This is to convey the decision of the
Kenya Film Classification Board that the
film Rafiki submitted to the Board for
examination and classification on 10%
April 2018 has been RESTRICTED. The
film should not be distributed, broadcast
or exhibited anywhere within the
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Republic of Kenya. Anyone found in
possession of the said film will also be in
breach of the law.

The Board notes with great concern that
the said film objectionable classifiable
elements such as homosexual practices
that run counter to the laws and culture

view that the moral of the st
film is to legitimize lesbianigm,

Zote that the mandate of the
is premised on the need to
Fgmote Kenya's culture, national

‘children from exposure to harmful
content. Films made in Kenya for public
consumption must therefore reflect and
respect the dominant values of the
Kenyan society.”

e ——————————————————————————————
Petition N0.313/2018 JUDGMENT Page 39



78.  The decision was followed by public statement issued
by the 1* Respondent on 27" April 2018 in which the
contents of the letter was released to the public.

79.  The petitioners submit that there is no legitimate aim

between the restrictions to bar the film “Rafiki” and the

shave been issued

and broadcasted in K
restrictive licences by Q\
nd

"d Respondents to do
so, depict story Iinx nts that are unlawful. That
ts, \(tis, beged, have allowed the exhibition

81. - The petitioners in support of the above proposition
rely on the case of Print Media South Africa &
another vs Minister of Home Affairs where the
Constitutional Court of South Africa reflected on the

question of moral agency in the context of freedom of

%
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expression, particularly artistic freedom and the freedom
to seek or impart ideas, at paragraph 55:-

“Embraced by the right [to freedom of
expression] is the liberty to express and
to receive information or ideas freely.
The right also encompasses the freedom
to form one’s own opinion a
expression received, and in thl
both promotes and protects ti&

agency of individuals. e,
expression lies at the rig 1

t cognizes
titpis human to

e protection of children under section 17 and makes
no reference to vulnerable adults.

83. It is further submitted by the petitioners that any
restrictions placed on right to freedom must be

‘necessary” for a legitimate propose. It is urged that a
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prohibition on a blanket ban on the film “Rafiki” violates
the test of "necessity” if the protection of children from
harmful content as espoused by the Respondents being
the reason of the ban could be achieved in other ways
that do not restrict freedom of expression. It is further

contended that measures to protect the righ §, must be

A r- [Suprema Corte de
Mexico] opined as follows;

ot ‘eheublf for the legislature to
demonstrate’that the aim pursued is

ithmate™#ather, it must ensure that the
employed is carefully designed to
lish that compelling aim.” Along
s€*“lines, the Court specified that
cessary” is not the same as “useful” or
opportune.” Accordingly, “In order for
he restriction to be legitimate, the certain
and compelling need to impose the
limitation must be clearly established. In
other words, it must be demonstrated that
the objective in question cannot
reasonably be accomplished by another
measure less restrictive of freedom of
expression. This means that it must not
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be limited beyond what is strictly
necessary in order to guarantee the full
exercise and scope of this human right,”
held the Court. In its decision, the
Supreme Court found that “A restriction to
freedom of expression must be
proportionate to the legitimate aim that
justifies it, and strictly tailored ta the
accomplishment of that objectlve
interfering in the Iegltlmate
said freedom.” gy,

85. It is further urged by the ,

ionality test therefore

gN  examination of the

) the proposed objective, the measure is

__ - and therefore unlawful. It therefore

foIs the assessment of proportionality in the strict
sense focuses on the means/ends relationship, which
must be balanced or proportionate.

86. It is argued by the petitioners that the report by 2"
Respondent marked as Exhibit “"FM-3" in the Replying

%
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affidavit of the Respondent of Ezekiel Mutua dated 15%
October 2018, tilted “Report on classification of the film
“Rafiki” examined on 10" and 11™ April 2018 at Kenya
Film classification Board Preview Theatre at Uchumi House
Nairobi, on page 3, it is clear there was an opportunity

available for 2" Respondent not to completel

) the proportionality
Sve@nstitution. It is urged

Pinterested party and 3™ interested party

petition and the petitioner’'s submissions

88. The 1 and 2 Respondents and interested party
oppose the petition.

89. The Respondents and the 2™ interested party pray
that the petition be dismissed urging the Film and Stage

e ————————————————————————————
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Plays Act, Cap 222 Laws of Kenya is constitutional, legal
and valid.

90.  The crux of the petition is that the Films and Stage
Play Act violates, or threatens to violate, the petitioner’s
right to freedom of expression guarantee under Article 33
of the Constitution of Kenya 2010. Article 33{2) of the

extend to:-

"33(2) The right to fre * @%pressmn
does not ext di

Speech; or

' vocapﬁ of hatred that—

i) “Consfitutes ethnic

incitement, vilification of

“=30thers or incitement to

% cause harm; or

it) Is based on any ground of
discrimination specified or
contemplated in Article
27(4)."

91. It is clear from Article 33 of the constitution that the
right to freedom of expression is not absolute as it is
evidently that it is not included in the illimitable rights and

fundamental freedoms provided under Article 25 of the

constitution. It is further clear that the right to freedom

%
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of expression, as provided under Article 33(2) of the
constitution is internally limiting and therefore

constitutionally protected expression does not extend to

those areas highlighted by the constitution. I therefore
find the limitations as provided under Article 33(2) of

Respondents
y on the decision of

ungaru (2016) eKLR
M Inoti; J1.A), where the Court

w-uLh€ appellants contend that the only
imitation to freedom of the media
allowed by the Constitution is engaging
& in propaganda for war, incitement to
" violence, and hate speech or advocacy of
hatred of the nature specified in Article
33(2) (d). In arriving at that conclusion,
we are afraid that the appellants have
chosen to look at Article 34 in isolation,
without due regard to other provisions of
the Constitution. A tool of interpretation
that confines each provision of the
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constitution or guaranteed right and
fundamental freedom into airtight silos,
without due regard to how they relate to
each other and to the whole, is to be
completely eschewed.”

93. In the above-mentioned decision the Appellate court

adopted the definition of ‘“holistic interprétation” as

It is the contextli '
readmg

const|tutlonal pr n __ i
alongside and M tifer provisions,
so as to mainta ol explication of

what the nst;gl:n must be taken to
ig f its history, of the issues

of the prevailing

JMurungaru (supra) concluded that:-

% An interpretation of the Constitution
1at destroys one or some of its provisions
r render them otiose, or results in
anomalous or illogical conclusions cannot
be countenance.”

95.  Article 259(1) of the constitution provides:-

"(1) This Constitution shall be
interpreted in a manner that—
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(a) Promotes its purposes, values
and principles;

(b) Advances the rule of law, and
the human rights and
fundamental freedoms in the
Bill of Rights;

(c) Permits the development of the
law; and

(d) Contributes to good governg

ligg any one provision to

purpose of freedom of

il onclusions. The restrictive interpretation that
33(2) of the constitution is exhaustive would
result in legitimizing and allowing films with themes that
depict child pornography, paedophilia, glamourize success
in drug abuse, amongst other themes which are explicitly

el e S
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adverse against national soul, ideas and aspirations as a
nation.

98. The provision of Article 33 of the constitution is
supposed to be read holistically and in the current matter

at alongside Article 53 and 55 of the constitution.

cultural practices. It provides:-

"(1) Every child has the right—

(d) To be protected from ahuse
harmful cultural praetie all forms of
violence, inhugian “treatment and
punishment, ¢ ahd“, _Mazardous or
exploitative labefir."™, ~

- This court is further entitled to consider

international instruments which under Article 2(6) of
the constitution this country has ratified.

100. The Republic of Kenya ratified the international

covenant on civil and political rights (ICCPR) on 1%

@
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May 1972. Article 19 of ICCPR provides for the
freedom of expression as hereunder:-

"1 Everyone shall have the right to hold
opinions without interference.

2. Everyone shall have the right to
freedom of expression; this right shall
incilude freedom to seek, receive and
impart information and ideas of all
kinds, regardless of frontiers, either
orally, in writing or in print, in the
form of art, or through any other
media of his choice.

3. The exercise of the rights provided for in
paragraph 2 of this article carries with it
special duties and responsibilities. It
may therefore be subject to certain
restrictions, but these shall only be such
as are provided by law and are
necessary:

(a) For respect of the rights or reputations
of others;

For the protection of national security or
of public order (ordre public), or of
public health or morals."

101. Further to the above, it is noted that the Republic of
Kenya also ratified the convention on the Rights on
the children on 2™ September 1980. It is clear that from

the reading of Article 33 alongside the provisions of the

e e —
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constitution, and the international instruments it cannot
countenance a restrictive interpretation of Article 33(2) of
the constitution as submitted by the petitioners.

102. The petitioners, and the 1% interested party are
seeking determination as to constitutionality of the

impugned sections in the Act, and in doing so the court is

required to examine its purpose and effect™hedgurpose

of enacting a legislation or the effect u the

tion of the
if found that it
R, Lk is contended by the

= i | (.:

legislation so enacted may lead e r

statute or certain provisions statute

is inconsistent with the co tio
petitioners  that  t \Q ned sections are

unconstitutional to ‘tqe qug that they limit the freedom
reativity as provided for under

of expression @ncharti

\ constitution. It urged by the

| o limited by a legislation or statutory provision thus

su limitation should have proximate and direct nexus to
Article 33(2) of the constitution.

103. In the instant petition, it is of great significant to

note that the 2™ Respondent was created under the Films

and Stage Play Act to regulate film industry and to ensure

e e —
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professionalism in the industry. The Regulation is meant
to ensure that the media content being released for public
consumption is suitable and compliant with the laws of the
country. The statute and the regulations made thereunder
legitimately addresses classifiable elements such as

violence and crime, sex, obscenity and nudit

%ccult and

horror, drugs, alcohol and other harmful

unconstrtutlonahty of the
wFilms and Stage PIays Act in this

andmg the rights are not absolute.

cle, 83 of the constitution relied upon by the
e is not absolute and the Right to Freedom of
is subject to limitation, but only to the extent
andln the circumstances provided under Article 24 of
the constitution. Article 24(1) of the constitution
provides:-

"(1) A right or fundamental freedom
in the Bill of Rights shall not be limited
except by law, and then only to the extent
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that the limitation is reasonable and
justifiable in an open and democratic
society based on human dignity, equality
and freedom, taking into account all
relevant factors, including—
(a) The nature of the right or
fundamental freedom;
(b) The importance of the purpaq
the limitation; o &
c) The nature and exte
limitation;
(d) The need to ensuge
rights and funda
by any i
prejudice

se of

d its purpose and
ere are less restrictive

WANight or fundamental freedom
Bill of Rights shall not be
™y, limited except by law, and then
Jonly to the extent that the
limitation is reasonable and
justifiable in an open and
democratic society based on
human dignity, equality and
freedom, taking into account all
relevant factors, including—
(a) The nature of the right or
fundamental freedom;
(b) The importance of the
purpose of the limitation;

e ————
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(c) The nature and extent of the
limitation;

(d) The need to ensure that the
enjoyment of rights and
fundamental freedoms by
any individual does not
prejudice the rights and
fundamental freedoms of
others; and

(e) The relation betwi
limitation and jts,
and whether the
restrictive méz
the purpose." *

gr the limitation pursues a legitimate

/hether the limitation was necessary in a
democratic society?

107. On whether the limitation was “prescribed by law”,
this test requires that any limitation to a fundamental right
be prescribed by law. It must be part of a statute, and

must be clear and accessible to citizens so that they are

e e —
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clear on what is prohibited. This test of constitutionality is
satisfied where the limitation on the freedom of
expression, particularly through cinema to graph films, is
provided under the Films Act. The Board is mandated,
under section 12 as read with 16, of the Act to undertake

classification before the issuance of certificate o Approval.

Chystitutionality is whether the

|y, [egitimate aim?  In the case of

to, establish that a limit is reasonable
and demonstrably justified in a free and
democratic society. First, the objective
to be served by the measures limiting a
Charter right must be sufficiently
important to warrant overriding a
constitutionally protected right or
freedom. The standard must be high to
ensure that trivial objectives or those
discordant with the principles of a free
and democratic society do not gain
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protection. At a minimum, an objective
must relate to societal concerns which
are pressing and substantial in a free
and democratic society before it can be
characterized as sufficiently
important.” [Emphasis added]

109. The overall objective of the Films Act, as
the preamble or long title thereon, is

rovided in
dtrol the

making and exhibition of cinematograph, fil
licensing of Stage Plays, theatreg Mnas, and

purpose incidental thereto. It ‘ievi parliament’s
concern, resulting to the legjsla v the Films Act, was
plic from content that is

piblic order, offensive to

principally the prestatiogfo

prejudicial to maiptain |

Sectiog” Rof the Act provides:-

oard shall not approve any film
OFposter which in its opinion tends to
» prejudice the maintenance of public
order or offend decency, or the public
exhibition or display of which would
in its opinion for any other reason be
undesirable in the public interest.”

110. It should be noted that the parliament inserted
specific provisions in the Films Act, in the instance the

content that is undesirable in the public interest and

e
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offensive to decency. The parliament further deemed it fit
to directly address the protection of children from harmful,
indecent, age in appropriate content or material as
expressly captured in section 17 of the Films Act.

111. Further, the objective of the protection of the public
from content that is offensive to decency is purSyed under

legislative must have been conceff _
portrayal of women and children . ner that is
distasteful. The section providéS:-_
ofthe Board shall

L ( 1)
(a) creation,
possession,

and exhibition of

Xamining every film and every
ter submitted under this Act
\, EOF purposes of classification;
il)) Imposing age restriction on
" viewership;
** (i) Giving consumer advice, having
due regard to the protection of
women and children against
sexual exploitation or
degradation in cinematograph
films and on the internet.”

112. From the above my understanding of the inclusion of

“women” in the provision is clear manifestation that the

e ———————————
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Parliament had the objective of protecting not only
children but also the adults. I find therefore that the
Films Act cannot be viewed as an Act with the sole
objective of protecting only children from harmful context,

This interpretation is further supported by Article 55 of the

constitution, where the constitution mandates state to

(b) of the Act.
113. In the ingtaRtep:

tuSive Iy audio medium. The influence held by
.. medium cannot be disputed with the
capability of influencing the views and
peptions of, not only an individual, but of a whole
generation. It is therefore of paramount importance to
note that where grant rests, so does grant responsibility,

and failure to regulate great power exposes every
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member of the society to great risk of abuse and
exploitation.
114. From the above-mentioned no doubt the court aptly

captured the pressing societal concern posed by cinema

as an audio visual medium of expression. From the above

public interest can

o ublic interest is indeed a pressing and substantial
stal concern.

116. The third test of constitutionality is whether the
limitation was necessary in a democratic society? To
answer the question, it is necessary to assess the

measures put into place by the Films Act. It is appropriate

m
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to consider measures put in place by some of the
democratic countries, including the largest democracy. In
India, the cinema and Film industry is regulated by
cinematograph Act 1952 alongside the cinematography
(certificate) Rules 1983. Additionally the Central

Government of India issued Guidelines that wiuld guide

the regulating authority in the process of ceffi

wSegtion 5B (2)
@ds the issue of

mandate on the regulation and classification of
ﬁl is provided under Section 18 of the Film and
Publication Act.

120. Classification Guidelines for the Classification of
Films, Interactive Computer Games, and Certain

Publications (South Africa) provides further guidance on

e ————
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the classification of films. The Guidelines defines the
category denoted as “XX” as:-

“...Means the material may not be
distributed or exhibited in public by
anyone and also not in the premises
referred to in the previous sub-paragraph
+ (... a holder of a license to copduct
business of adult premises). In the ka
of child pornography it may als6® 2

epositive transformation of
g, hé‘ censorshlp and classification of

& same time, Act No.85 of 1993 mandates all
 within the Republic of Nigeria to be submitted for
Approval prior to distribution and exhibition. Section 33
stipulates:

"33. Censorship Certificate

(1) As from the commencement of this Act,
no person shall exhibit, cause, or allow
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to be exhibited a film without a
censorship certificate issued by the
Board for such exhibition.

(2) A person in breach of the provisions of
sub-section 1 of section is guilty of an
offence and liable upon conviction to a
fine of N5, 000 or to |mpr|sonment ora
term of one year.”

upon approval, will theft
which will be indicafe ‘
is stipulated undé
124.

It is I :C - ” i

powers and duties with regard to film, over
, poster submitted for Approval.-
e

industry is regulated by various agencies with a view to

In  the united Kingdom, the Cinema and Film

protecting the public, and especially children, from content
which raise harm and therefore adverse to public interest.

The 2003 Licensing Act empowers the Local Councils

e
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[Borough and County Councils] to regulate the exhibition
issued by the British Board of Film Classification (BBFC)
but are not mandated to abide by the classification.

126. Despite being an independent content regulator, the
BBFC will not accept every content presented for

classification and rating. Under the BBFC Clgssification

classification. e .
127. In the United Stat reme Court of the
United States in Times%iim Orgbration vs Chicago 365

Administrativeyp \ gl:

z proceedings would follow if the content was

fd to be offensive to statute.

128. Nonetheless, the Courts in the American jurisdiction
have in various instances found the "reasonableness” of
imposing some limitations cn the freedom of expression.

In Times Films Corporation vs Chicago (supra)

e e —
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Warren, CJ acknowledged that the protection afforded by
the First Amendment liberties from prior restraint is not
absolute. In Near vs Minnesota 283 U.S. 697
immunity of press from pre-censorship was denied but

pre-censorship was not to be unlimited. The protection

was not unlimited but put on the state the Yurden of

some form of prior restraint to the
it , distribution and exhibit of cinematograph film.

1.  view of the numerous jurisdiction making use of
Admmlstratlve prior classification, I find the measure
taken by 2" Respondent to be reasonable and justifiable
in @ democratic society based on human dignity, equality
and freedom. The measures designed clearly target at

meeting the objectives of the Films Act. In view of such
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measures there is a rational nexus between the refusal of
the certificate of Approval to a film and the pressing and
substantial societal need to protect the public from
content that is prejudicial to the maintenance of public
order, would offend decency, or would be undesirable in

the public interest, in the current case being the issue of

measures put in place by iIm S, Aet are proportional to
the objective leglslated{ drliament.

132. On the question

of ne tty, it is clear that where a
[t a constitutionally guaranteed
ygrounds of protection of morals in a

the legislature, and authorities

f the pressing societal need implied by the notion of
neceSS/ty In support of this proportion the Respondents
referred to holding of the European Court of Human
Rights (ECHR) in case of Handyside vs. The United
Kingdom (Application No. 5493/72) where the Court
held as hereunder at Paragraph 48:
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“... In particular, it is not possible to find
in the domestic law of various
contracting states a uniform European
conception of morals. The view taken by
the respective laws of the requirements
of morals varies from time to time and
from place to place, especially in our erra
which is characterised by a rapid and far-
reaching evolution of opinions
subject. By reason of their dif&g
continuous contact with ita
of their countries, State ayth@ri

as well as on .f
“restriction”
meet them...
national ad J

gless, it is for the
to make the initial

.néec by the nation of
ity€ In this context.

quently, Article 10 paragraph 2
avesito the Contracting States a margin
precnatlon This margin is given both
'the domestic legislator ("prescribed by
law”) and to the bodies, judicial amongst
others, that are called upon to interpret
and apply the laws in force.”

133. From the above valid exercise of the margin of
appreciation differ from county to country, dependent on

the values and principles close to the hearts of the society

e e
Petition N0.313/2018 JUDGMENT Page 66



in respective countries. Therefore following the line of
argument, the content exhibited in the film “Rafiki” may
receive varied classifications depending bn the society it is
submitted to. Consequently, the fact the film received a
different rating in South Africa, for example, cannot be a

Board.

basis for this court to overturn the decision o t l

1--1 2012 are constitutional, legal,

red i a democratic society.
"z turn to consider the impugned sections

Act and sections 5(i) (i) (iii) and (iv) as well as 63(5) of
the Kenya Film Classification Board classification
Guidelines, 2012 which the petitioners contend are

unconstitutional and invalid .

%
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137. The petitioners challenge sections 7(1), 9, 12, 13 and
16 for allegedly infringing the right of freedom of
expression as granted under Article 33 of the constitution.
The right to freedom of expression is not absolute and

further it should be noted the limitations provided under

Article 33(2) of the constitution and which the§

Wafind that the Films Act, and
9 12, 13 and 16 are

r " applications received by the Board for filming
Ilcenses may necessitate the presence of security agencies
at the shooting of the film, in particular in the natural
parks in Kenya where shooting of films in these settings

not only endangers the lives of the cast and production

%
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team but also the lives of the wild animals in their natural
habitat.

139. The petitioners further challenge section 4 and 8 of
the Films Act for imposing criminal offence which allegedly
lacks the element of mens rea. The Respondents contend

the offences prescribed by Film Act, take the ndl

strict liability offences.

141,

the statutory Instrument Act No. 23 of

' « introduces Guidelines issued by the
' body under powers conferred by the Act of
Pament, Kenya Films Classification Guidelines 2012 is
yet to be published in the Kenya Gazette. However the
decision of whether there has been non-compliance, and
the effect thereof is not pegged to a mere textual reading

of the provision of the statutory Instrument Act. In the

e et e e—
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decision of the (late Mr. Justice J.L.O Onguto) in Anthony
Otiende vs Public Service Commission & 2 others
(2016) eKLR the court held under paragraph 47:-

"Where non-compliance with statutory
provisions and requirements is alleged,
the question to be answered is not
whether there has been ‘substantial
‘exact’ compliance. It is ‘Was “tlie
compliance?’ The decision whetherithex

and whether
achieved. It _
objective and pud

fic ns provided the
. Statute has been achieved.
d, the purpose of the statute
Yas well as the specmc

statutory o pre
purpos

tatutory provisions.

hirdly, the Court will then ponder on
whether the subsidiary legislation has
achieved the purpose of the statute.

Finally, the question as to whether there
Is any practical prejudice as a result of
non-compliance is to be answered prior to
the making of any orders.”

e —
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142. 1 therefore find and hold that the Guideline 2012,
although having not undergone the steps stipulated under
the Statutory Instrument Act, only intend to provide a
definite guideline to classification of films as delegated by
the Films Act. It is clear from the guidelines that they do

not grant the Board any new powers, buk.Onlh seek to

define the powers under the Films Adt

there would be untold
invalidation of the Guidelings

- television industry. The Kenya Information

Nmmunication (Broadcasting) Regulations task. The

. = 4

advertisements, inform and consider television and radio

d has the responsibility of rating all audio-visual

programmes before public broadcast. The mandate in my

view is constitutional as provided under the Films Act. If

e e ————————————————
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what is sought by petitioners is granted this mandate
would also be placed in limbo.

144. The Respondent in urging the court to adopt a
“measured and proportionate approach" referred to the
case of Antony Otiende vs Public Service

Commission & 2 others (supra) where §the court

realized the effect of an invalid ordef™to %)
Regulation system, and held at Mbh e -
hereunder:- ‘A

“In my view, th€ nohzgOmpliance
especially with « régard to non-
consultation wit} -&fand failure to
were grave,
given that ,the pe of Kenya under
“Constitution yearned
for and, nfaiidated the NLC to advice on
develojmeént of a comprehensive
Jregistiation programme. It would
~dppropriate to invalidate the
igned forms but at the same time
d™i the public interest suspend such
ihyalidation to avoid throwing the entire
ystem of registration of title into
5 disarray and chaos. That is the measured
and proportionate approach that ought to
be taken, as I will shortly will, to ensure
that there is compliance with the law
while at the same time not leaving all
players and stakeholders in limbo chaos.

R ———————"
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80. I am satisfied that the Court has such
residual powers to suspend any orders or
declarations of invalidation.” [Emphasis
added] ‘

145. In exercising the mandate and discretion to apply the

measure and proportionate approach, to ensure that there

\Yof the Rafiki by the
and classjfication Board was made

liygsarbitrary and un procedurally and
fatosthesJaw particularly Article 47 of
tutign and relevant provisions of the
istrative Actions Act?

freedom of expression guaranteed under Article 33 of the

Constitution of Kenya; whereas the Board has urged this
court to find that the Film’s Act is constitutional in terms
of Article 24 of the Constitution. The Board further is of
the view that at all material times, it has acted within the
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four corners of the law as provided under the constitution,
relevant international treaties that has been ratified by
Kenya and principally by the Films Act.

147. It is worthwhile to note that the Guidelines, 2012,
though not yet published in the gazette as provided under
the Statutory Instrument Act, has been

formulated

view to meet the objectives as provi - -: I am
satisfied that this court has , powers o adopt the

T — avour of public

order and public interg{s

f the decision contravenes or exceeds the
“*“terms of the power which authorizes the
making of the decision.

b) Pursues an objective other than that which the
powers to make decision was conferred.

c) Is not authorized by any power.

e ——————
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d) Contravenes or fails to implement a public
duty.
In Republic vs PPARB Exparte Rongo
University (2018) eKLR Hon. Justice Mativo held
that:-

“"The task of the court in evuatmg
whether a decision is _illegs

It is
the Board granted film licence, upon

mplifies Article 47 of the constitution.

n as provided under section 4 of the Film Act;
the Board viewed the film in order to assess the suitability
of the content for exhibition, distribution and broadcast as
mandated under section 5 of the Film Act and upon

detecting offensive classifiable material in the firm

%
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“Rafiki” the Board engaged the 1% petitioner and
recommended alteration to the offensive classifiable
material, as stipulated under section 16(1) and (3) of
the Film Act.

150. That ultimately the Board exercised its discretion, by

declining to approve the film for exhibition to tHe public as

provided under section 16(1) as read witf"se
the Films Act when the 1% petitioner refused %

offensive material.

aiing at an amicable resolution to the issue at hand. It
is noted that the Board subsequently issued the 1%
petitioner with written reasons for the decision arrived at
by the Board, vide the letter dated 26" April 2018 and in

R ———
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accordance with section 3(d) and section 6 of the
Fair Administrative Action Act.

152. 1 therefore find that the decision to restrict the 1%
petitioner’s film “Rafiki” is constitutional, and in
accordance with the provisions of Article 47 of the

constitution.

D) Whether the petitioners are fle

_ n of the
orders and remedies sought? %, % °

Lenaola (as hétthehias) opined as follows:-

settled law that a party whose
tional rights are found to have
olated by the State is entitled to

r
"

primary purpose of a constitutional remedy is not

compensative or punitive, but is in public interest to

vindicate the rights allegedly violated.
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155. 1 have considered the petitioners petition,
submissions in support, those of the Respondents and
interested parties in opposition and I find that the
petitioners have failed to prove their case. The petition is
without merit,

156. I find as follows:-

a) The jurisdiction of this cou
prematurely invoked.

b) The Right to freedom
under Article 33 o o

not absolute,

limitation but

_andg i

h and Stages Plays Act and
A 5(i) (ii)(iii) and (iv) as well as
. %63(5) of Kenya Films Classification
», B0ard classification Guidelines, 2012
* are constitutional and valid in terms
of Article 24 of the constitution.

d) The exercise of the discretion by
Board in the decision to “restrict” the
1** petitioner's film “Rafiki” is
constitutional, proper and valid.
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€) The petition is without merit and
is dismissed with costs.

Dated at Nairobi this 26™ day of March, 2020
Delivered on 29"

%
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