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SAUNDERS, J.A.:

[1]

This caseis about striking a balance: a balance between acitizen’sright to
know what government is doing and government’ s right to consider what it
might do behind closed doors. It pits the citizen’ sright to access
information relating to the workings of government against the ability of
Cabinet to carry out its deliberations in confidence and in private. It callsfor
an interpretation of an Act that attempts to balance two public rights of
perhaps equal importance, the right of the public to be informed and its right
to be governed by elected representatives free to frankly express perhaps
unpopular views protected by traditional cabinet confidentiality from
captious criticism.

BACKGROUND

[2]

[3]

[4]

The respondent, Daniel O’ Connor, is Chief of Staff in the Caucus office of
the Nova Scotia New Democratic Party, Her Majesty’ s Official Opposition.
On July 27, 1999, aprovincia general election was held. A Progressive
Conservative majority government headed by Premier John Hamm was
chosen by the electorate. The new government was sworn into office on
August 16, 1999.
In agovernment news release issued September 20, 1999, Finance Minister
Neil LeBlanc announced the establishment of “an internal processto ook at
all government programs, their costs, their relevance today, and possible
aternatives’. Thiswasthefirst formal indication to the public of action
being taken by the newly elected government to conduct a government-wide
review of al of its programs. The press release went on to say that the:

... internal process will be completed by an external

review of government operations. The details of this

process will be announced before the budget.
A short time later, the Priorities and Planning Secretariat set up a*“Program
AnalysisIntranet Site”. Thisweb site was available to provincial public
servants but not to the public and included a“backgrounder” that described
the program review. The backgrounder explained that on September 15,
1999, all departments and agencies had commenced a two week process so
asto identify their existing programs as part of what the government called
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its “Program Analysis and Options Exercise” (“PAQO”). Theweb site
described the four “phases’ to the PAO.

Phase One was entitled “Finding the Facts’. Under this phase departments
would be given atemplate with which to examine any given program so as
to get at and identify such things as its stated purpose, contractual
arrangements, cost, staffing and whether its policy objectives conformed to
the government’ s own agenda.

Phase Two of the PAO was described on the web site as “Looking at the
Results’. An interdepartmental review team chaired by a senior official
from the Priorities and Planning Secretariat would analyse the results, the
objective being to rank all government programs “in a descending order of
priority”. This same committee would then measure the results against
“identified fiscal and policy imperatives of the Government”. Itstarget date
for completion was October 20, 1999.

Phase Three described as “ Testing the Assumptions’ would occur in the last
two weeks of October. Deputy ministers and senior officials from all
departments would have an opportunity to vet and debate the committee’'s
analysis leading ultimately to a progress report to be in the hands of the
Priorities and Planning Committee at its meeting scheduled for November 2,
1999.

Phase Four was labelled “ Drawing the Road Map”. This segment of the
PAO was optional in that if the Priorities and Planning Committee saw a
benefit in proceeding to this the final phase, then an expanded group might
be formed to develop a detailed set of options for reducing or restructuring
government programs. As the backgrounder makes clear, the options were
to be presented to Cabinet and if approved by Cabinet, the information to be
acted upon would be back in the hands of government departmentsin
sufficient time “for inclusion” in the 2000 budget targets.

The exercise, with itsinvestigation, analysis, ranking system and
recommendations was obviously intended to measure the efficacy and utility
of government programs, presumably to decide their worth and what fate lay
in store for those seen to be expendable.

The same themes emphasizing government accountability, fiscal
responsibility and the need to scrutinize the cost and relevance of all
government programs were repeated in speeches made by the Premier and in
various other government rel eases throughout November.

On December 10, 1999, Mr. O’ Connor submitted two Freedom of
Information (“FOI”) applications. In histwo applications the respondent

2001 NSCA 132 (CanLll)



[12]

[13]

[14]

[15]

[16]

Page: 3

sought to obtain the “template” provided to government departments as part
of Phase One, together with the results of both Phase One and Phase Two.
Among other things the respondent was obviously interested in learning how
government had ranked its programs as well as details relating to their
staffing costs and relevance.
His two FOI applications were directed to Dr. Patricia Ripley, the Deputy
Minister of Priorities and Planning Secretariat (“the Secretariat”). On
January 13, 2000, Mr. O’ Connor received awritten response to his
applications from Dr. Ripley. The sought after results of Phases One and
Two were denied. The “template” for the Phase One program review was
provided, together with certain correspondence, the PC 1999 election
platform and a copy of the October 7, 1999 speech from the throne. Dr.
Ripley reminded Mr. O’ Connor of hisright to areview of her decision(s).
On January 14, 2000, Mr. O’ Connor applied to the FOI Review Officer
seeking areview of Dr. Ripley’s response.
On April 11, 2000, the provincial government presented its 2000-2001
budget to the Nova Scotia Legidlature. After debate in the House, the budget
was approved. Although the budget had several components that were
approved at different times, the last component, the Financial M easures
2000 Act, was given Royal Assent on June 8, 2000.
Throughout May and June 2000, communications ensued between the FOI
Review Officer and Mr. O’ Connor bearing upon the officer’ s efforts to
review Dr. Ripley’sinitial position. The reason stated by Dr. Ripley for
denying Mr. O’ Connor’ s requests was that the:
... information denied would reveal advice,
recommendations and policy considerations to the
Priorities and Planning Committee, a Committee of the
Executive Council, and the Executive Council. The
program inventory is part of amulti-year budget process.
In his renewed demands, Mr. O’ Connor suggested that he be given accessto
the records after first insuring that any advice, recommendations or policy
considerations prepared for the Executive Council or any of its committees
had been severed. In that way, he might still obtain “objective information”
including the names of programs and their costs, as well as an analysis of
program data showing how the programs were ranked and classified.
On June 16, 2000, the Review Officer informed the respondent that he had
met with Secretariat officials and been advised that the PAO aslaid out in
the government’ s web site had not been followed. Rather areview of each
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program over afour or five year period had been undertaken as part of a
multi-year budget process such that the PAO database (to which access was
restricted and password protected) did provide information, analysis and
advice to government for use in its business and its budget planning, and that
it would be periodically updated. Consequently it was being withheld
because it was said to contain advice, recommendations and policy
considerations of the Priorities and Planning Committee and the Executive
Council that would reveal the substance of deliberations of the Executive
Council or its committees.
The Review Officer agreed that had Phase One been conducted asiinitially
contemplated, it would have been an entirely “factual exercise” and that the
information in the three “ components’ under Phase One in the backgrounder
would not contain the “ substance of deliberations’. Having found, however,
that Phase One was not carried out as announced, the Review Officer, after
Inspecting the database personally, concluded at page four of his report:

| agree with P & P that the database contains information

that would constitute the substance of deliberations of the

Cabinet.
Notwithstanding this finding the Review Officer recommended that the
Secretariat provide Mr. O’ Connor with documents containing the
information described in the three components listed in Phase One of the
PAO.
In response to Mr. O’ Connor’ s request for areview of his second FOI
application, the Review Officer found that the categorization of government
programs as “essential”, “necessary” or “discretionary” constituted “advice,
views and policy considerations’ to Cabinet and was therefore exempt from
disclosure under s. 13(1) of the Freedom of Information and Protection of
Privacy Act, Stats. N.S. 1993, c. 5 asamended by Stats. N.S. 1999, c. 11
(“FOIPOP"). However he recommended disclosure of “background
information” as defined s. 3(a) of the Act with respect to those programs on
which decisions had been made.
On July 14, 2000, Ms. Ripley advised the respondent that the Secretariat
would follow the Officer’ s recommendations. That isto say background
information would be released as defined in s. 3(1)(a) of the Act respecting
the three components listed in Phase One of the government’s PAO.
Similarly background information as defined in the Act with respect to those
programs on which decisions had been made, would be made available to
Mr. O’ Connor. By e-mail dated August 9, 2000, in response to the
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recommendations of the FOI Review Officer, the records were released by
the appellant to the respondent electronically in a portable document format.
The respondent was not satisfied with the FOI Officer’sreview and he
appealed Ms. Ripley’s decision to the Supreme Court of Nova Scotia. The
matter came on for hearing before MacDonald, A.C.J.S.C., in chambers, on
November 29, 2000. Broadly stated, the proceedings there concerned
whether access to documents prepared for areview of almost 1,200
government programs could be refused on the basis that they were covered
by the exemption protecting deliberations of the Executive Council ins. 13
of FOIPOP. MacDonald, A.C.J.S.C. ordered the production of information
relating to the review of 86 government programs that had been eliminated.
He found that the material did constitute advice given and/or
recommendations made to the Cabinet’ s Priorities and Planning Committee
by its Secretariat, but that access to it should be granted because the
information sought in relation to those 86 discontinued programs constituted
background information for the purpose of presenting explanations or
analysis to Cabinet for consideration in making a decision that had already
been implemented. The chambers judge upheld the Nova Scotia
government’ srefusal of access to material concerning the roughly 1,000
other programs yet to be reviewed.

The chambers judge stayed his order pending any further order of the
Supreme Court or the Court of Appeal. He did so in order to preserve the
appellant’ s right of appeal. Following the chambers judge’ s decision, the
appellant released to the respondent material relating to 85 of the 86
programs, but continued to resist disclosure of the material relating to one
such program, chosen at random, so asto preserveitsright of appeal. Ina
decision filed March 2, 2001, Cromwell, J.A. of this court sitting in
chambers continued the stay until June 12, the day set for the hearing of this
appeal.

At the appeal, counsel agreed that the stay ought to be extended pending any
further order of this court.

| SSUES

[24]

The Province of Nova Scotia as appel lant raises three grounds of appeal
arguing that the chambers judge erred in law in:
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(1) interpreting the relationship between s-s. 13(1) and 13(2) of the Act. In
particular, interpreting the meaning of “substance of deliberations’ in
S. 13(1) of the Act too narrowly and finding that the “substance of
deliberations’ including advice and/or recommendations to Cabinet or
its committees, fell within s. 13(2)(c) of the Act;

(2) broadly interpreting the meaning of “background information” defined
in s. 3(a) of the Act, including the meaning of “feasibility study” in s,
3(a)(ix) of the Act; and

(3) ordering that access be provided in a particular format.
Daniel O’ Connor, the respondent and appellant by cross-appeal, advances
four grounds of appeal urging that the chambersjudge erred in law in:

(1) finding that the Cabinet exemption in s. 13 of FOIPOP applied to the
records sought by him when there was no or insufficient evidence
before the court that the records were ever actually submitted to
Cabinet or a Cabinet committee;

(2) finding that the Cabinet exemption was not waived when the
documents were shown to certain members of the Legislative
Assembly, who were neither members of Cabinet nor civil servants
providing advice to Cabinet;

(3) finding that the records “would reveal the substance of deliberations of
the Executive Council or any of its committees’” asrequired in s. 13(1)
of FOIPOP; and

(4) finding that s. 13(2)(c)(i)(ii) of FOIPOP applied only to records about
programs that had been eliminated completely, and that decisions to
continue or modify other programs had not been “made public” or
“implemented”.

All of these various grounds require an interpretation of the meaning of s. 13

and certain other defined or related terms of the FOIPOP Act, aswell asa

determination of the test to be applied when deciding requests for
information under the Act or subseguent appeal s brought as a consequence.

In order to properly address the important issues arising in this appeal, |
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prefer to combine to some extent the various grounds of appeal advanced by
both the appellant and the respondent and restate them as follows:

ISSUE 1: Iss. 13 of FOIPOP engaged in thiscase? If itis, then,

ISSUE 2: How iss. 13 to beinterpreted and applied to the information
sought by the respondent?

ISSUE 3: If the circumstancesin this case qualify for Cabinet exemption
thereby barring access to the information sought by the respondent, has
entitlement to the exemption been waived as aresult of the government’s
actions?

ISSUE 4: By what authority can the particular format of providing
information deemed accessible, be compelled?

ISSUE 5: How should costs between the parties be resolved?

Before addressing these issues, | wish to first consider two preliminary
matters. the standard of review and the statutory regime that apply in this
case.

STANDARD OF REVIEW

[28]

Under FOIPOP the power of the Supreme Court of Nova Scotiais very
broad. Section 42 provides:
42 (1) On an appeal, the Supreme Court may

(a) determine the matter de novo; and

(b) examine any record in camera in order to
determine on the merits whether the information in
the record may be withheld pursuant to this Act.

(2) Notwithstanding any other Act or any privilege that is available at
law, the Supreme Court may, on an appeal, examine any record in the
custody or under the control of a public body, and no information
shall be withheld from the Supreme Court on any grounds.
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(3) The Supreme Court shall take every reasonable precaution,
including, where appropriate, receiving representations ex parte and
conducting hearingsin camera, to avoid disclosure by the Supreme
Court or any person of

(@) any information or other material if the nature
of the information or material could justify a
refusal by a head of the public body to give access
to arecord or part of arecord; or

(b) any information as to whether arecord exists if
the head of the public body, in refusing to give
access, does not indicate whether the record exists.

(4) The Supreme Court may disclose to the Minister or the Attorney
Genera of Canada information that may relate to the commission of
an offence pursuant to another enactment by an officer or employee of
apublic body.

(5) Where the head of the public body has refused to give accessto a
record or part of it, the Supreme Court, if it determines that the head
of the public body is not authorized to refuse to give access to the
record or part of it, shall

() order the head of the public body to give the
applicant access to the record or part of it, subject
to any conditions that the Supreme Court considers
appropriate; or

(b) make any other order that the Supreme Court
considers appropriate.

(6) Where the Supreme Court finds that arecord falls within an
exemption, the Supreme Court shall not order the head of the public
body to give the applicant access to the record, regardless of whether
the exemption requires or merely authorizes the head of the public
body to refuse to give access to the record.

[29] Thus, on an appeal to that court, the Supreme Court may decide the case de
novo and as well may decide to examine any record in camerato seeif the
information in the record should be withheld.

2001 NSCA 132 (CanLll)



Page: 9

[30] Thereisno appeal provided in the statute to this court. Thus such aright of
appeal isfound in the Judicature Act, R.S,, c. 240, s. 1, which states:
38(1) Except where it is otherwise provided by any enactment, an
appeal liesto the Court of Appeal from any decision, verdict,
judgment or order of the Supreme Court or ajudge thereof, whether in
court or in chambers.

[31] During argument, we invited counsel to comment on the standard of review
that ought to be applied in this case. Counsel for the appellant, Province of
Nova Scotia, argued that some degree of deference was owed by this court to
the decision of the learned chambers judge, whereas counsel for the
respondent/appellant by cross-appeal urged that no deference was owed and
that we were as free as the judge in first instance to come to our own
conclusions upon the evidence. Where as here there was no issue of
credibility, we were encouraged to consider the entire record, decide the
facts and draw our own inferences and conclusions based on our findings.
[32] No caseswerereferred to usfor the standard of review that ought to be
applied by this court to this statute. | am therefore drawn to first principles.
In histext, Standards of Review Employed by Appellate Courts (Edmonton,
Juriliber Limited, 1994), the Honourable Roger Kerans sums it up well:
... an appellate court is a court of review and not one of original
jurisdiction. Itstask isto consider whether the trial court properly
decided the matters tendered to it and not whether the case could be
decided differently if it were differently conceived or presented. [At p.
21.]

Mr. Kerans examines the reasons why appellate courts should and do limit their
review of lower court decisions. He rejects the theory that such reticence depends
upon concerns related to credibility or jurisdiction or a floodgates argument. Mr.
Kerans points out that in Canada there are few restrictions placed by legislatures on
appellate review. He demonstrates that only afew statutes actually set out or limit
jurisdiction, for example, the workers compensation legisation in this and other
provinces. Mr. Kerans concludes that:
Appellate courts limit review because they have confidence in the
capacity of first judgesto do justice, and see no need to repeat that
process. Thisleads to the presumption of fitness ... [At p. 28.]
[33] | endorse Mr. Kerans' observations, which reflect the rational e underlying
the standard of review in civil cases consistently applied by this court and
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expressed in along line of cases. For example, in Davisv. Bathtub King

(Halifax) Ltd. (1991), 104 N.S.R. (2d) 98, Matthews, J.A. stated at p. 100:
Our function is not to retry the case. Appeal courts in innumerable
cases have applied the rule: conclusions of fact cannot be disturbed
unless they are perverse,
or clearly wrong, or unless the trial judge made some " palpable and
overriding error" to use the words of Mr. Justice Ritchiein Stein
Estateet al v. Ship " Kathy K" et al. (1975), 6 N.R. 359 (S.C.C.), a
p. 366.

More recently in MacPhail v. Desrosiers, [1998] N.S.J. No. 353, Justice Hallett
writing for the court stated at 822 :
22 The Supreme Court of Canada in a series of recent cases has
emphatically stated that conclusions on matters of fact by trial courts
are not to be overturned by Courts of Appeal unlessthereisagross
and overriding error. However, appellate courts can interfere with
such findings and should do so if the findings are clearly unfounded
or based on a misunderstanding of the evidence. The most often
guoted statement of the Supreme Court of Canada on thisissueis that
of McLachlin, J., in Toneguzzo-Nor vell v. Burnaby Hospital, 1994]
1SCR. 114 at p. 121:
It is by now well established that a Court of Appeal must not
interfere with atrial judge’ s conclusions on matters of fact
unlessthereis palpable or overriding error. In principle, a
Court of Appeal will only intervene if the judge has made a
manifest error, has ignored conclusive or relevant evidence, has
misunderstood the evidence, or has drawn erroneous
conclusionsfromit: see P.(D.) v. S.(C.), [1993] 4 S.C.R. 141, a
p. 188-89 (per L’ Heureux-Dube J.), and all cases cited therein,
aswell as Geffen v. Goodman Estate, [1991] 2 S.C.R. 353, a
pp. 388-89 (per Wilson J.), and Stein v. The Ship “Kathy K”,
[1976] 2 S.C.R. 802, at pp. 806-8 (per Ritchie J.). A Court of
Appeal is clearly not entitled to interfere merely because it
takes a different view of the evidence. Thefinding of factsand
the drawing of evidentiary conclusions from factsisthe
province of thetrial judge, not the Court of Appeal.
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| agree that the principle of non-intervention of a Court of
Appeal inatria judge’ s findings of fact does not apply with the
same force to interferences drawn from conflicting testimony of
expert witnesses where the credibility of these witnessesis not
inissue. Thisdoes not however change the fact that the weight
to be assigned to the various pieces of evidence is under our
trial system essentially the province of the trier of fact, in this
casethetrial judge.

[34] Accordingly, in the absence of clear statutory direction to the contrary, the
standard of review under the FOIPOP Act of alower court’s findings of
fact should be the same as in other civil cases, that is obvious, palpable and
overriding error. In matters of law, for example conclusions with respect to
the interpretation to be given to legislation, the test is one of correctness.
These are the standards | have applied in this case.

STATUTORY REGIME
[35] The overall scheme of the Act isrelatively straightforward. Its purposeis
expressed clearly in s. 2, which provides:
Purpose of Act

2 The purpose of thisAct is
(@) to ensure that public bodies are fully accountable to the public by
(i) giving the public aright of accessto records,

(i) giving individuals aright of accessto, and aright to
correction of, personal information about themselves,

(iii) specifying limited exceptions to the rights of access,

(iv) preventing the unauthorized collection, use or disclosure of
personal information by public bodies, and

(v) providing for an independent review of decisions made
pursuant to this Act; and
(b) to provide for the disclosure of all government information with
necessary exemptions, that are limited and specific, in order to
(i) facilitate informed public participation in policy formulation,
(i) ensure fairness in government decision-making,
(iii) permit the airing and reconciliation of divergent views,
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(c) to protect the privacy of individuals with respect to personal
information about themselves held by public bodies and to provide
individuals with aright of accessto that information. 1993, c. 5, s. 2.

Thus it can be seen that the Legidlature has identified three objectives as
constituting the purpose of the Act. First, to ensure that public bodies are
fully accountable to the public. Second, to provide for the disclosure of all
government information, subject to certain exemptions said to be “limited
and specific”. Third, to protect the privacy of individuals over their own
personal information.

The third objective isirrelevant in these proceedings. The first two bear
further consideration.

Section 2(a) provides that one of the statute’ s purposesis.
to ensure that public bodies are fully accountable to the public ...
[Underlining mine.]

Section 2(b) states that a further purpose of the statuteis:

to provide for the disclosure of all government information with
necessary exemptions, that are limited and specific, in order to

(i) facilitate informed public participation in public formulation,

(i) ensure fairness in government decision making,

(iii) permit the airing and reconciliation of divergent views,
[Underlining mine.]

Thus, it seems clear to me that the Legislature has imposed a positive
obligation upon public bodies to accommodate the public’ s right of access
and, subject to limited exception, to disclose al government information so
that public participation in the workings of government will be informed,
that government decision making will be fair, and that divergent views will
be heard.

The FOIPOP Act ought to be interpreted liberally so asto give clear
expression to the Legidlature’ s intention that such positive obligations would
enure to the benefit of good government and its citizens.

| will come back to the provisions purporting to deal with “exceptions’ or
“exemptions’ later in these reasons.
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Section 3 of the Act is the interpretation section which provides certain
definitions. For our purposesin this case, | need only refer to afew of them.
Ins. 3(1)(a), “background information” is defined to “mean” (not “include”)
the twelve specific things or descriptions listed after it.

Section 3(1)(k) provides that:

“record” includes books, documents, maps, drawings, photographs,
letters, vouchers, papers and any other thing on which information is
recorded or stored by graphic, electronic, mechanical or other means,
but does not include a computer program or any other mechanism that
produces records,

Section 3(1)(l) provides:
“Review Officer” means the Review Officer appointed pursuant to
Section 33;

Section 4 provides for the application of the statute. It begins:

4 (1) This Act appliesto all recordsin the custody or under the
control of apublic body, including court administration records.

(2) Notwithstanding subsection (1), this Act does not apply to

(b) materia that is a matter of public record,;

A citizen’ sright of accessto recordsisdescribed in s. 5. It provides (citing
only the sections material to this case):

Right of Access

5 (1) A person has aright of access to any record in the custody
or under the control of a public body upon complying with
Section 6.

(2) Theright of access to arecord does not extend to
information exempted from disclosure pursuant to this Act, but if that
information can reasonably be severed from the record an applicant
has the right of access to the remainder of the record.

The duties of the head of the public body are set out in s. 7 of the Act. Upon
receiving an application that meets the statutory requirements, the head of
the public body must - where access to the record or part of the record is
refused - state the reasons and the provisions of the Act upon which the
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refusal is based and aert the applicant to the fact that the applicant may ask
for areview by the Review Officer within 60 days of the applicant becoming
notified of the refusal.

Section 8(2) describes the ways in which the head of a public body may
provide access to arecord, depending upon its kind or type of storage.

Beginning with s. 12, under the heading EXEMPTIONS, the Act goes on to
describe the circumstances in which the head of a public body “may” refuse
to disclose information to an applicant. The first such circumstance refers to
inter-governmental affairs and isirrelevant to this case.

The second circumstance is headed Deliber ations of Executive Council and
it isupon this section that the Deputy Minister relied in refusing the
respondent’ s application for information. | will repeat it verbatim:

Deliber ations of Executive Council

13 (1) The head of a public body may refuse to disclose to an
applicant information that would reveal the substance of deliberations
of the Executive Council or any of its committees, including any
advice, recommendations, policy considerations or draft legislation or
regulations submitted or prepared for submission to the Executive
Council or any of its committees.

(2) Subsection (1) does not apply to

(@) information in arecord that has been in existence for ten or

more years,

(b) information in arecord of a decision made by the Executive
Council or any of its committees on an appeal pursuant to an

Act; or

(c) background information in arecord the purpose of whichis

to present explanations or analysis to the Executive Council or
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any of its committees for its consideration in making a decision
if

(i) the decision has been made public,

(i1) the decision has been implemented, or

(iii) five or more years have passed since the decision was made

or considered.
In terms of the burden of proof, s. 45(1) provides:
Burden of proof on head of public body

45(1) At areview or appeal into adecision to refuse an applicant
accessto al or part of arecord, the burden is on the head of a public
body to prove that the applicant has no right of accessto the record or

part.

Before turning to an analysis of the particular provisions of the FOIPOP
Act material to this case, | wish to comment briefly on how the legidlation
in Nova Scotia compares to similar legislation in other provinces in Canada.
Such a comparison together with the statute’ s own legislative history may

be useful when considering the meaning to be attached to its provisions.
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Having compared all of the freedom of information and privacy actsin the
other provinces across Canada, | find that the purpose clause in the Nova
Scotia statute is unique. Thisisthe only province whose legislation declares
as one of its purposes a commitment to ensure that public bodies are “fully
accountable to the public” (underlining mine). By comparison, British
Columbia s Freedom of Information and Protection of Privacy Act,
R.S.B.C. 1996, c. 165 states that the purposes of that statute are “...areto
make public bodies more accountable to the public ...”. In Albertatheir
purpose clause is worded differently than that of either Nova Scotia or
British Columbia. It does not state whether it isto make public bodies more
or fully accountable. The statute in that province seems much more
restrictive and is focused mainly upon allowing individuals some access to
information held by public bodies (Freedom of Information and
Protection of Privacy Act, Stats. Alberta 1994, c. F-18.5, as amended).
There is no purpose section in the Saskatchewan legislation. There are two
statutesin that province. Oneis more general and the other appliesto local
authorities. Manitoba's legidlation, the Freedom of | nfor mation and
Protection of Privacy Act, Stats. M. 1997, c. 50, as amended, has a purpose

clause that is almost identical to that of Alberta. The purpose section of the
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Ontario legidlation is not as comprehensive as the Nova Scotia Act
(Freedom of Information and Protection of Privacy Act, R.S.0. 1990, c.
F-31, as amended). Quebec has two statutes, one giving access to
documents held by public bodies and the other protecting personal
information in the private sector. The first statute has no purpose section.
The second statute has an “object” section, asit relatesto the civil code of
Quebec. New Brunswick and PEI have no equivalent legislation.
Newfoundland’s Freedom of Information Act, R.S.N. 1990, c. F-25, as
amended, is much shorter than most other statutes. Its purpose section says
nothing about government accountability. FOI statutesin the Y ukon and the
Northwest Territories are identical and mirror British Columbia’s statute.
Their legislation makes clear that the “... purposes of this Act are to make

public bodies more accountable ... and to protect persona privacy ...”.

In summary, not only is the Nova Scotia legislation unique in Canada as
being the only Act that defines its purpose as an obligation to ensure that
public bodies are fully accountable to the public; so too does it stand apart in
that in no other province isthere anything like s. 2(b). As noted earlier, 2(b)

gives further expression to the purpose of the Nova Scotia statute that being:
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b) to provide for the disclosure of all government information with

necessary exemptions, that are limited and specific, in order to
(i) facilitate informed public participation in policy formulation,
(i) ensure fairness in government decision-making,

(iii) permit the airing and reconciliation of divergent views,
Thusthe FOIPOP Act in Nova Scotiais the only statute in Canada
declaring asits purpose an obligation both to ensure that public bodies are
fully accountable and to provide for the disclosure of all government
information subject only to “necessary exemptions that are limited and
specific”.
| conclude that the legislation in Nova Scotia is deliberately more generous
to its citizens and is intended to give the public greater access to information
than might otherwise be contemplated in the other provinces and territories
in Canada. Nova Scotia’' s lawmakers clearly intended to provide for the
disclosure of all government information (subject to certain limited and
specific exemptions) in order to facilitate informed public participation in
policy formulation; ensure fairness in government decision making; and
permit the airing and reconciliation of divergent views. No other province

or territory has gone so far in expressing such objectives.
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[58] And so before turning to an analysis of s. 13, its meaning and its application

to this case, | think it important to bear in mind these features that make our

Act unique.

REASONS

ISSUE 1: Iss. 13 of FOIPOP engaged in this case?

[59] Tojustify arefusal to disclose information to an applicant, government must
bring itself within s. 13 of the Act. This section is one of those “necessary
exemptions” mentioned in s. 2(b). Other such exemptions, not material to
this case, may befoundins. 15 and s. 17 of the Act.

[60] Asafirst position the respondent challenges the government’ s ability to
bring itself within s. 13. For ease of reference | will repeat the text of s.
13(1).

13 (1) The head of a public body may refuse to discloseto an

applicant information that would reveal the substance of deliberations

of the Executive Council or any of its committees, including any

advice, recommendations, policy considerations or draft legislation or
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regul ations submitted or prepared for submission to the Executive

Council or any of its committees.

[Underlining mine.]

[61] The respondent argues that the government cannot avail itself of the
protection of s. 13 because on the facts of this case, there was no evidence
presented that the records sought by the respondent were actually ever
submitted to the full Cabinet or to a Cabinet committee. In hisfactum, Mr.
Steele, counsel for the respondent, advances the argument this way:

The evidence before the Court below was that there are three kinds of
formal Cabinet documents. a Report and Recommendation to
Cabinet, a Memorandum to Cabinet and a Memorandum to the
Priorities and Planning Committee ... there was no evidence before the
Court that the database had ever been included in, or attached to, or
even referred to in, one of these documents. The only witness put
forward by the government, Mr. Duff, could name only one standing
committee of Cabinet - the Priorities and Planning Committee. He did
not give evidence that the database was submitted to that committee.
Mr. Duff’ s evidence was that information from the database was given

to three ad hoc committees formed by the government. Each
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committee included one person who was not a member of the Cabinet,
aswell as several Cabinet Ministers. Mr. Duff described these ad hoc
committees as Cabinet committees, but the respondent submits that
the formal inclusion of a person who was not a Cabinet Minister
means that these ad hoc committees cannot be described as
committees of the Executive Council for the purposes of the FOIPOP
Act.

[62] W.ith respect, thereis no merit to the respondent’ s first argument. There was
clearly evidence before the chambers judge upon which he could reasonably
come to the conclusion that the database sought by the respondent did
constitute advice or recommendations prepared for and submitted to Cabinet
for its consideration. At 827 of his decision, the judge said:

... | have in my Chambers reviewed the subject material. In so doing,
| find that all the withheld material constitutes advice given and/or
recommendations made to Cabinet’ s Priorities and Planning
Committee by its secretariat. Thisincludes:

(@ Theresults of the above categorization process (with

supporting commentary), and
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(b) Each program’s alignment with the Government’s
platform.

Ramsay Duff, Assistant Deputy Minister of Finance, whose primary
responsibility was to coordinate and manage the budget process including
the 2001 budget process, gave affidavit and viva voce evidence that Cabinet
initiated the PAO exercise so as to review government servicesin the
context of Cabinet’s annual planning and budgeting cycles commencing
with the 2001 budgeting exercise. Mr. Duff’s evidence confirmed that the
PAO database was submitted to three subcommittees of Cabinet - the
Economics, Social and Governments Committees. His testimony before the
chambers judge was that:

For the purposes of the budget process, Cabinet chose to break into

these three subcommittees, if you will, to manage the workload to

make it easier for them to manage the budget process.
Mr. Duff stated that each member of the subcommittees was given, and
worked from, alarge legal size binder containing a printed copy of the
portion of the PAO database relating to those departments for which the
particular subcommittee was responsible. He testified that the

subcommittees then made recommendations to Cabinet. In addition to Mr.
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Duff’ s evidence, the respondent’ s own affidavit sworn October 3, 2000 was
before the court. It provides further evidence that the sought after
information was prepared for submission and was submitted to a Cabinet
committee and that it would reveal the substance of budget deliberations of
Cabinet or its committees within the meaning of s. 13(1) of the Act. For
example, Mr. O’ Connor’ s affidavit includes Ms. Ripley’s letters of response
to hisinitial applications for access, written in her capacity as Deputy
Minister of the Priorities and Planning Secretariat. She states that the
undisclosed information constitutes “ advice, recommendations and policy
considerations to the Priorities and Planning Committee, a Cabinet
committee, and the Executive Council”.

In my view there was ample evidence on the record before the chambers
judge justifying his conclusion that the government had satisfied the
threshold requirements of s. 13(1) of the Act and had thereby discharged its

burden of proof under s. 45(1).

ISSUE 2: How iss. 13 to be interpreted and applied to the information sought by

the respondent?
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At first reading there might appear to be some duplication between
resolution of the first issue and addressing this the second issue on appeal.
However, the first position taken by the respondent really raised a question
of proof; that isto say whether there was any or sufficient evidence before
the court even entitling the government to rely upon the sheltering
exemption set out in s. 13(1)? Having satisfied myself that the record before
the chambers judge clearly met the primary threshold of proof, | turn now to
the more difficult question of how s. 13 ought to be interpreted and applied
to the information sought by Mr. O’ Connor in this case.

Thisraises further subsidiary questions including the meaning to be attached
to the words “ substance of deliberations” and “ submitted or prepared for
submission”; whether the information in the database is of such a nature that
it would reveal the substance of Cabinet’s deliberations; and the relationship
between s. 13(2)(c) and s. 13(1).

The parties have acknowledged that thisis the first occasion this court has
had the opportunity to consider s. 13 of the FOIPOP Act, that is the Cabinet
document exemption. Both the government and the respondent recognize

the importance of Cabinet confidentiality to the public interest and the
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proper functioning of government as awhole, but disagree as to the manner,
or extent to which, such confidentiality is protected.

The essence of the appellant’ s argument is that the chambers judge erred in
interpreting the relationship between 13(1) and 13(2) of the Act, in
particular by defining “substance of deliberations’ in s. 13(1) of the Act too
narrowly and finding that the “ substance of deliberations’ including advice
and/or recommendations to Cabinet or its committees, falls within s. 13(2)(c)
of the Act.

By contrast the respondent argues that the chambers judge applied the
exemptionin s. 13(2) too broadly. The respondent saysit ought to have
been interpreted in the “limited and specific” manner prescribed by s. 2(b) of
the Act with the result that the exemption available to government in s. 13is
not broad enough to shelter the information he is after.

| have aready explained how the Nova Scotia FOIPOP Act reflects a
deliberate attempt by legislatorsin this province to articulate and enhance

the principle of government accountability and responsibility for its actions.

It isalso well established in this province that freedom of information

legidlation isto be broadly interpreted in favour of disclosure. In

2001 NSCA 132 (CanLll)



Page: 26

McLaughlin v. Halifax-Dartmouth Bridge Commission (1993), 125
N.S.R. (2d) 288, this court observed at p. 293:
The Nova Scotia Freedom of | nfor mation Act should be construed

liberally in light of its stated purpose.

Although decided under predecessor legislation, there is no need to depart from the

view expressed in M cLaughlin.

[73] The respondent complains that the chambers judge erred in law by giving
special and inappropriate weight to the exemption extended to Cabinet
confidentiality, thereby interpreting s. 13 too broadly. | cannot agree. Here
Iswhat the chambers judge said after first citing the direction given by this
court in M cLaughlin and similar precedents.

At the sametime, it isequally clear that the purpose of s. 13(1) isto
protect Cabinet confidentiality as an important exception to broad

disclosure.

The statement by the chambers judge does not, in my view, give any special or
greater weight to the exemption extended to Cabinet confidentiality. He merely

confirmed that Cabinet confidentiality is awell recognized and important
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exception to the notion of broad disclosure. Thereisnothing inthe judge’s

remarks on this point that would contradict the statute’s clear statement of purpose

setoutins. 2.

[74] The decision of the Supreme Court of Canadain Carey v. Ontario, [1986] 2
S.C.R. 637 assists in understanding the historical evolution, rationale and
significance of Cabinet confidentiality. While that case did not concern
freedom of information legislation, the observations of Justice La Forest
writing for a unanimous court are instructive. His analysis describes Cabinet
confidentiality as promoting the public interest, not impeding it. He
observes that the public interest in protecting Cabinet documents from
disclosure is more properly described as a public interest immunity than a
privilege of the Crown. Under the heading “Rationale for Non-disclosure of
Cabinet Documents” beginning at 843, Justice La Forest elaborates on the
nature of a public interest in Cabinet confidentiality. While recognizing the
argument favoring candor as alegitimate basis for preserving Cabinet
privilege in order that government policy might be conceived and debated
openly and behind closed doors, La Forest, J. identified “the proper

functioning of government” as the primary rationale for Cabinet
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confidentiality. Inthis, Justice La Forest preferred the reasons given by

Lord Reid in Conway v. Rimmer, [1968] A.C. 910:
... The best explanation isthat of Lord Reid. For him it was not
candour but the political repercussions that might result if Cabinet
minutes and the like were disclosed before such time as they were of
historical interest only. [At §49.]

[75] Later in hisjudgment, Justice La Forest approved the following statement of
Lord Reid in Conway:

... Tomy mind the most important reason is that such disclosure

would create or fan ill-informed or captious public or political

criticism. The business of government is difficult enough asit is, and

no government could contemplate with equanimity the inner workings

of the government machine being exposed to the gaze of those ready

to criticize without adegquate knowledge of the background and

perhaps with some axe to grind. [At 849.]

[Underlining mine.]
[76] Justice La Forest concluded his own reasons on this point by stating:
... | would agree that the business of government is sufficiently

difficult that those charged with the responsibility for running the
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country should not be put in a position where they might be subject to
harassment making Cabinet government unmanageable. [At 850.]
The Court’s expressions in Carey concerning the primary and lesser values
that underlie the public interest in Cabinet confidentiality are not misplaced
when considering the statutory exceptions to disclosure under FOI POP
legidlation.
| turn now to the way in which the principle of Cabinet confidentiality finds
expression in s. 13 of the Nova Scotia FOIPOP Act.
Thefirst clue to the manner in which s. 13 isto beinterpreted isfound in the
purpose clause, s. 2. Itissignificant that this purpose clause, unique to Nova
Scotiain the ways | have already demonstrated, contains not one but two
directives asto how exceptions are to be considered. Aswe have seen, s.
2(a) indicates that one of the purposes of the statute isto ensure that public
bodies are fully accountable to the public and one of the ways of ensuring

that objectiveis by:

2(a)(iii) specifying limited exceptions to the rights of access
[Underlining mine.]

In s. 2(b), the statute goes on to express a further purpose, namely:
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to provide for the disclosure of all government information with

necessary exemptions, that are limited and specific ...

[Underlining mine.]
Thus it can be seen that “exceptions” areto be “limited” (s. 2(a)(iii)) and
“exemptions’ areto be “limited and specific” (s. 2(b)). Whilethe
L egislature chose different words when setting its own parameters to the
exceptions or exemptions, | draw no meaningful distinction between the
selected characterizations.
Given such aclear expression of intent on the part of the Legidlature, |
cannot accept the appellant’ s argument that the Cabinet document exemption
contained in s. 13(1) should, to quote from the appellant’ s factum, “be
broadly construed under the Act to accomplish the purpose of the
exemption”. To my mind the approach suggested by the appellant is neither
contemplated nor required. | see s. 13(1) as exempting the whole concept of
Cabinet confidentiality, a discrete concept, limited and specific, from the
general duty of disclosure. The provisions from the purpose section to
which | have just referred simply make it clear that in order to achieve the
Act’ s stated objectives, any exemptions or exceptions to the obligation upon

afully accountable government to provide its citizens with government
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information, must be limited and specific. Logic would dictate that any
limitations upon the stated objective of insuring that public bodies are fully
accountable, must be few and tightly drawn. They must be clearly identified
and the basis upon which such arequest for information might be refused,
must be clearly stated.

This then leads to an analysis of the meaning of the words “the substance of
deliberations’ and “ submitted or prepared for submission”. Counsel for the
appellant places considerable reliance on the approach taken by the British
Columbia Court of Appeal in Aquasour ce Ltd. v. British Columbia
(Information & Privacy Commissioner), [1999] 6 W.W.R. 1. Not
surprisingly the respondent takes the position that statements and
conclusions of the Court of Appeal in that case have limited application to
the matter before us here. It would be helpful to briefly review the facts of
that case and then consider how it came to be applied by the chambers judge
to the information sought by Mr. O’ Connor.

Unlike this case, the issue arising in Aquasour ce came before the British
Columbia Court of Appeal as an appeal from ajudicial review of adecision
made by that province's Privacy Commissioner. Aquasource wasin the

business of producing, selling and exporting bottled water. It was anxious to
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secure abid for a contract to supply water to a drought stricken community
in California. In March 1991 the provincia government, by an order in
council, established a moratorium on the issuance of new water-export
licenses effectively nullifying Aquasource’ s bid. In itsvarious attempts to
rectify the situation, Aquasource sought copies of all information that had
been considered by the B.C. Cabinet in coming to its decision. In response
to its application, Aquasour ce obtained excerpts severed from asingle
document that had been submitted to Cabinet by the Ministry of
International Business and Immigration. Aquasource then applied pursuant
to s. 52 of that province’s Act for areview of the Ministry’ srefusal. Section
12 of the B.C. statute reads:
12(1) The head of a public body must refuse to disclose to an
applicant information that would reveal the substance of deliberations
of the Executive Council or any of its committees, including any
advice, recommendations, policy considerations or draft legislation or
regulations submitted or prepared for submission to the Executive
Council or any of its committees.
But for this mandatory requirement obliging the head of a public body in

British Columbiato refuse to disclose such information (whereas in Nova
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Scotiathe provision is discretionary), the operative text of the B.C. statuteis
the same as s. 13(1) of the FOIPOP Act in Nova Scotia.

In 1994 the B.C. Privacy Commissioner ordered the Ministry to reconsider
its decision. Aquasource applied for judicial review on the basis that the
Commissioner did not have jurisdiction to refer the matter back to the
Ministry and was instead required to order the Ministry to release the whole
of the document. The court directed the Commissioner to reconsider the
case and make such findings of fact as he considered appropriate. 1n 1995
the Commissioner concluded that the Ministry was obliged by s. 12 to refuse
access to the severed portions of the document. Aquasource applied once
again for judicial review asking that the Commissioner’ s order be set aside.
In 1996 the province’s Supreme Court upheld the Commissioner’ s order.
Thisled to the matter coming before the British Columbia Court of Appeal
in 1998. Justice Donald wrote for the court and dismissed the appeal. He
described the document that had been submitted to the court in a sealed
packet as consisting of 11 pages of text and numerous other pages of
appendices, tables and a financial impact assessment. A senior policy

analyst testified that he prepared the document at the request of Cabinet and
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Cabinet committee meeting.
Aswe are here dealing with an appeal taken from the decision of ajudge of
the Nova Scotia Supreme Court as opposed to judicial review of a
Commissioner’s order, | need not concern myself with the factors addressed
by Mr. Justice Bastarache in his majority reasonsin Pushpanathan v.
Canada (Minister of Employment and Immigration) (1998), 160 D.L.R.
(4™) 193 or that portion of the judgment of Donald, J.A. in Aquasour ce,
referring to them. Instead | will address my remarksto Justice Donald’'s
interpretation of the phrase “substance of deliberations’. To lend context to
hisanalysis | must first refer, as did he, to the position taken by counsel
representing Aquasource in its demand for production. Its counsel said:

41 It issubmitted that the phrase “ substance of deliberations’ on its

ordinary and natural interpretation must mean the essence or core

content of the deliberations which would be the actual views,

opinions, thoughts, ideas and concerns of the members of the cabinet.

44 The fact that the legislature specifically restricted the obligation

not to disclose “information that would reveal the substance of
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deliberations of the executive council” suggests that the legislature
intended the restriction under section 12(1) to be a narrow one limited

to documents that would actually revea the views of cabinet.

[Underlining mine.]
Donald, J. A. declined to accept the narrow reading of s. 12(1) urged upon
him by Aquasource. | agree with his rejection of that interpretation. Having
done so, | must respectfully disagree with his stated reasons and, further,
with his ultimate conclusion concerning the test to be applied.
Donald, J.A. explained:
39 | do not accept such anarrow reading of s. 12(1). Standing alone,
"substance of deliberations" is capable of a range of meanings.
However, the phrase becomes clearer when read together with
"including any advice, recommendations, policy considerations or
draft legislation or regulations submitted ....". That list makesit plain
that "substance of deliberations’ refersto the body of information
which Cabinet considered (or would consider in the case of
submissions not yet presented) in making adecision. An exception to
thisisfound in s. 12(2)(c) relating to background explanations or

analysiswhich I will discuss later.
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41 It ismy view that the class of things set out after "including" in s.
12(1) extends the meaning of "substance of deliberations' and as a
consequence the provision must be read as widely protecting the
confidence of Cabinet communications.

[90] With great respect while | agree that the equivalent of their s. 12(1) ought
not to be given the narrow interpretation urged by the Aquasource
Corporation in that case, my reasons for coming to that conclusion are
different than those expressed by the British Columbia Court of Appeal. In
my respectful view, it miscaststhe inquiry required in as. 13(1) analysisto
say that:

... ‘substance of deliberations’ refersto the body of information which

Cabinet considered (or would consider ...) in making a decision.

Neither do | read this provision “as widely protecting the confidence of Cabinet

communications’, as did the Court of Appeal in Aquasour ce.

[91] Tomy mind thereis no need to give the kind of broad, expansive definition
to “substance of deliberations” urged by either the government in the

Aquasour ce case, or by the appellant in amatter before us. Rather than
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focusing the inquiry on the “kind” or “body” of information, the question
that ought to be asked is whether by its disclosure, the substance of Cabinet
deliberations would be reveal ed.

[92] Inmy opinion, an earlier decision of the B.C. Privacy Commissioner in
another case, referred to by the court in Aquasour ce, properly describes the
approach to be taken whenever as. 13(1) analysisistriggered. Itisthe
approach | favour and is expressed in this way:

... Theinformation is prepared for Cabinet and its committees. It
forms the basis for Cabinet deliberation and so its disclosure would
reveal the substance of Cabinet deliberations because it would permit

the drawing of accurate inferences with respect to those deliberations.

[Underlining mine.]

Thus the question to be asked isthis: Isit likely that the disclosure of the
information would permit the reader to draw accurate inferences about Cabinet
deliberations? If the question is answered in the affirmative, then the information
Is protected by the Cabinet confidentiality exemption under s. 13(1).

[93] Inmy respectful opinion, thisisamuch easier test to apply than that

expressed by the court in Aquasour ce as:
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Does the information sought to be disclosed form the basis for

Cabinet deliberations?

[Underlining mine.]

To put the question that way would, in practical terms, be very difficult to answer,

or ever prove.

[94] Whenever an application for information is filed, the head of the public
body, or the Review Officer, or areviewing court, must examine the
information to seeif thetest | have described, is satisfied. Among other
guestions, the examiner will want to know: how the information is labeled
or characterized by government, what it purports to be or do, and what, in
fact, it isor does. However, no government can hide behind labels. The
description or heading attached to the document will not be determinative.
The hyperbole accompanying speeches or press releases will not be decisive.
Thereis no shortcut to inspecting the information for what it really isand
then conducting the required analysis under s. 13 to seeif its disclosure
would enable the reader to infer the essential elements of Cabinet
deliberations. The Review Officer must always be wary of such traps before

embarking upon the necessary inquiry.
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[95] Beforeleaving the subject of the test to be applied in any s. 13(1) analysis, |
wish to comment briefly on the chain or list of words that follow the phrase
“substance of deliberations’. For ease of reference | will note again the
material parts of s. 13(1):

... may refuse to disclose ... information that would reveal the
substance of deliberations of the Executive Council or any of its

committees, including any advice, recommendations, policy

considerations or draft legidation or regulations ...

[Underlining mine.]

Counsal for the appellant, Province of Nova Scotia, urged us to adopt the approach
taken by the B.C. Court of Appeal in Aquasour ce and find that the additional
chain of words | have emphasized should be taken to extend the meaning of
“substance of deliberations’, thus broadening the protection of confidentiality
afforded Cabinet communications. Again, with great respect, | am not inclined to
follow the reasoning expressed in Aquasour ce. Rather, the words add context and
are subsumed by the accurate inferencestest | have just explained. In my opinion,
the words “including any advice, recommendations, policy considerations or draft

legidlation or regulations” following “substance of deliberations’ in s. 13(1) are
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simply added so as to provide specific examples of “information”, thus removing

any ambiguity asto whether such things are in fact included. See for example,

National Bank of Greece (Canada) v. Katsikonouris, [1990] 2 S.C.R. 1029 at

pp. 1040-41.

[96] Having stated the test | will turn now to a consideration of the approach
taken by the chambers judge in this case.

[97] Asnoted earlier, the appellant here complains that the chambers judge took
too narrow aview of s. 13 and that he ought to have adopted the broad
approach adopted by the British Columbia Court of Appeal in Aquasour ce
so asto “widely protect the confidence of Cabinet communications’. | have
aready determined that such expanded protection is neither justified nor
warranted. It istrue that at paras. 21-22 of his decision the chambers judge
(after first referring to the approach taken by the B.C. Court of Appeal in
Aquasour ce) states,

On the other hand, “substance” could refer to Cabinet’s actual
deliberation process. In other words, only that information touching
on the actual deliberations would be protected. This view would
significantly limit the s. 13(1) exception in favour of more

Government disclosure.
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With respect, when comparing the two approaches, | prefer the latter
interpretation. To interpret the “substance of deliberations’ as
protecting all information “form[ing] the basis of Cabinet
deliberations’ , would paint Cabinet confidentiality with too broad a
brush. Cabinet may base its deliberations on a variety of data, some of
which deserves no protection at al. In fact in the case at bar, the
Respondent released to the Appellant information that arguably could
have “formed the basis for Cabinet’s deliberations’. Let me use a
refer (sic) to example. The cost of each program is no secret. In fact
the Respondent, properly released each program’ s actual costs and
future projected costs. Y et this uncontested information would have

clearly “form[ed] the basis for Cabinet deliberations”.

Y et the chambers judge qualifies that observation when at paras. 23-24 he states:

However, at the sametimes. 13(1) protects more than Cabinet’s
actual deliberations (in a verbatim sense). It would also protect
information that would infer the “ substance of cabinet deliberations”

(in atangential sense). As the subsection provides, this would include
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“...advice[or] recommendations...prepared for submission to Cabinet
or any of its committees...” .
However, as earlier stated, a distinction must be made between advice
(which is protected) and mere factual information (which must be
disclosed). This distinction was recognized recently by the Manitoba
Court of Queen’s Bench in Jaslowski v. Manitoba (Minister of
Justice) [1999] M.J. No. 348 when considering asimilar advice and
recommendation exemption, Clearwater J. at paragraph 10 noted:

The subsection 23(1)(a) and (b) exemption (adviceto a

public body — sections 38, 39 and 41 of the old Act) has

been considered by this court on more than on occasion

[see Brousseau v. Manitoba (Minister of Industry, Trade

and Tourism (1996), 116 Man.R. (2d) 8 and Pollock v.

Manitoba (Minister of Justice) (1995), 103 Man.R. (2d)

64]. The purpose of this exemption is[to] promote open

and candid discussion and advice internally within the

government with respect to the deliberative and decision-

making process. The* advice” referredtoins. 23(1)(a)

and (b) must contain more than mere information [see a
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decision of the Ontario Access and Privacy Commission
dealing with asimilar provision in Ontario’s Freedom of
Information and Protection of Privacy Act, 1987, in order
#118 (appeal 890172)]. [Emphasis added)]

[98] At 825 the chambers judge endorsed a statement made by Commissioner
Sidney Linden (as he then was) in Order 118, Institution: Ministry of
Transportation, [1989] O.1.P.C. No. 81 (Appea 890172), where the then
Commissioner said:

In my view, “advice”, for the purposes of subsection 13(1) of the Act,
must contain more than mere information. Generally speaking, advice
pertains to the submission of a suggested course of action, which will
ultimately be accepted or rejected by its recipient during the
deliberative process.

[99] Finally the chambers judge continued at 826:

| accept Commissioner Linden’s analysis completely. Adviceis part
of the deliberation process. It deservess. 13(1) protection. The facts
upon which the adviceis based need not be protected.

[100] So athough in paras. 20 and 21 the chambers judge spoke of the two

extremes, it seemsto me that he ultimately chose a middle ground, the
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essence of which isthat any information from which one could likely infer
the substance of Cabinet deliberationsis sheltered by s. 13(1).

In my opinion the chambers judge’ s general approach reflectsthetest as |
have explained it, at least insofar as it addresses the proper focus of as.
13(2) inquiry. | do not intend my reasons to be taken as an endorsement of
the judge’ s reflections on the meaning of “advice” or the distinction he cast
between “advice” and “facts’. In this case | need not go so far asto say
whether the chambers judge was right in his observation that “... mere
factual information ... must be disclosed”. The distinction between advice
given to Cabinet which is sheltered by the s. 13(1) exemption and “mere
factual information” does not arisein this case. We need not explore the
possible scenarios where, in other circumstances, a legitimate claim might
well be advanced to protect factual information submitted to Cabinet from
which their deliberations might then be inferred.

In the result the chambers judge did not err in the interpretation he gaveto s.
13(1). Furthermore, the approach he took in applying its provisions to the
evidence he examined privately in his Chambers led him to conclude that the

material did amount to advice given and/or recommendations made to a
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Cabinet committee and from which one could likely accurately infer their
deliberations, and was thus exempt from disclosure pursuant to s. 13(1).

[103] I turn now to a consideration of the chambers judge’ s approach to the
relationship between s. 13(1) and s. 13(2).

[104] The chambers judge recognized that s-s. 13(2) stands as an exception to the
exemption available to government under s. 13(1). He said:

In keegping with the Act’ s theme of openness, s. 13(2) recognizes that
Cabinet confidentiality isless significant with the passage of time and
when advice has been acted upon by Cabinet. [At §29.]

[105] Having found that the Cabinet confidentiality exemption had been
established under s. 13(1), the chambers judge then had to decide whether
any of the three exceptions set out in s. 13(2) applied to the circumstances
before him. Clearly 13(2)(a) and (b) and (2)(c)(iii) wereirrelevant. Thus
the only remaining relevant portions of s. 13(2)(c) requiring his
consideration were:

13(2) Subsection (1) does not apply to
(c) background information in arecord the purpose of which isto
present explanations or analysis to the Executive Council or any of its

committees for its consideration in making a decision if
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(i) the decision has been made public,

(i) the decision has been implemented, ...
The two subsidiary questions that then arose were whether or not a decision
had been “made public” or “implemented” and if so, was the information
“background information”? In order for the information sought by Mr.
O’ Connor to be revealed - it first having been determined that it was
protected from disclosure by virtue of s. 13(1) - the chambers judge would
have to be satisfied that the requirements of this exception to the exemption
were met. He found that they had. At this point it would be helpful to
consider what | view as the true practical relationship between s. 13(1) and s.
13(2).
| have already commented upon the Legislature' s clearly expressed intention
to promote values like responsibility, accountability and transparency for the
mutual benefit of government and its citizens under FOIPOP legidlation.
All of thisisreflected in this province' s unique purpose section set out in s.
2 of the Act. What s. 13 providesis a carefully worded exemption to
preserve and protect the principle of Cabinet secrecy for the important
reasons mentioned by Justice La Forest is Carey v. Ontario, supra. Thus

inmy view s. 13 is an example of the limited and specific, necessary
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exemptionsreferred to in s. 2(b) of FOIPOP. Section 13(1) leaves a
discretion to the head of a public body that will extend broadly to the whole
substance of Cabinet and Cabinet committee deliberations but nevertheless
Is limited and specific in the sense that it is exempted from the rules of
disclosure imposed on all other information in government hands.

[108] Subsection 13(2) begins:

Subsection (1) does not apply to ...

That isto say, s. 13(2) delineates those situations wherein the head of a public
body has no discretion to refuse to produce the sought after information. The
obvious intent of the Legislature in adding s. 13(2) was to provide those few and
gpecific limits to the scope of s. 13(1), rather than purporting to specify “limited
exceptions to the right of access’ referred to in s. 2(a)(iii).

[109] From the list of excepted circumstances - that isto say, those situations
wherein there would be no discretion to refuse disclosure - the only
circumstance applicable to thiscase is s. 13(2)(c). This subsection clearly
requires the disclosure of “background information in arecord the purpose
of which isto present explanations or analysis’ to Cabinet or its committees,

provided any one of the additional prescribed characteristicsin (i), (ii), or

2001 NSCA 132 (CanLll)



[110]

Page: 48

(i) isattained. Inthiscase, it is acknowledged that the decision by
government has been implemented and made public. The judge having
found that the information is “advice and/or recommendations’, the
information sought by Mr. O’ Connor could only be released if it were
deemed to be “background information” under s. 13(c). The phrase
“background information” in s. 13(2)(c) is narrowly defined in s. 3(a) of the
Act to “mean” only 12 possible things, the things listed in subclauses
(3)(a)(i) through (xii). Thistherefore reflects the Legidature’s clear intent to
provide an exhaustive list of what is meant by “background information”
disclosable under s. 13(2). Having chosen the word “means’ rather than
“includes’ the Legislature must have intended the definition to be a
complete list of the things that comprised it, and to which no others would
be added.
The chambers judge found as afact that the PAO was very much an ongoing
effort. Hewrote:

In reviewing all the materials both released and unreleased, and all the

evidence before me, | find that the program review isvery much a

work in progress. Except for 86 programs that have been eliminated, it

Is not something upon which afinal decision has been “implemented
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or made public” . ... To releasethistype of advice while an exerciseis
“in stream” would risk the orderly process of government which

s.13(1) isdesigned to protect ...

| agree with his conclusion, in this respect, as to the ongoing nature of the PAO in

providing advice to government for its consideration in making decisions

concerning the continued life of all government programs under review. But for the

86 programs that had already been eliminated, no decision concerning the others

had been made public or been implemented by government.

[111] The remaining question, for the purposes of this appeal, is whether the
chambers judge erred in deciding that the PAO for the 86 eliminated
programs was “essentially afeasibility study” as defined in s. 3(a)(ix) of the
Act and therefore accessible by the respondent in that it then qualified as
“background information” under s. 13(c).

[112] The appellant makes a persuasive argument that the PAO is not afeasibility
study. The Concise Oxford Dictionary, (1990) 8" Ed., defines “feasible” as:

practicable, possible; easily or conveniently done.

[113] The phrase “feasibility study” is defined as:

astudy of the practicability of a proposed project.
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[114] In Black's Law Dictionary, 6™ ed., “feasible” is defined as:

Capable of being done, executed, affected or accomplished.
Reasonable assurance of success. See Possible.

[115] The appellant argues that the PAO database was not directed towards
measuring whether programs were capable of being accomplished or had a
reasonabl e assurance of success. It does not contain a proposed plan or
method, nor any assessment. Rather in the appellant’ s submission the PAO
isexactly what it says. apolicy, analysis and options exercise; a
management tool in government’ s multi-year budget and business planning
process designed and employed to assist in aligning delivery of government
programs to the new government’ s policy objectives, fiscal targets and
agenda. The Province protests that neither government nor an applicant
should be expected to, nor concerned about having to “shoehorn” the sought
after information into one of these listed categories, to ensure afit.

[116] While | admit to some difficulty with the chambersjudge’s conclusion, | am
not prepared to say that he committed reversible error by finding that the
PAQO database constituted a feasibility study, thus meeting the statutory

definition of background information. It isnot my function to retry the case.
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Thetest is not what | would have done had the matter come before mein
first instance but rather, whether the judge’ s finding amountsto a
“palpable’, “gross’, and “overriding” error. Based on the evidence before

him, | am not prepared to say that it was.

ISSUE 3: If the circumstances in this case qualify for Cabinet exemption thereby

barring access to the information sought by the respondent, has entitlement to the

exemption been waived as a result of the government’ s actions?

[117] | find no merit to the respondent’ s argument that an exemption for Cabinet
confidentiality here was waived when the documents were shown to certain
members of the Legidative Assembly who were neither members of Cabinet
nor civil servants providing advice to Cabinet. In my view these arguments
were correctly rejected by the chambersjudge. Asis made clear by s. 5 of
the Public Service Act, R.S,, c. 376, as amended, the Priorities and Planning
Committee is a committee of Cabinet. From time to time persons other than
Cabinet ministers may be appointed to the committee. There was no waiver
of Cabinet confidentiality when the documents were shown to the three

caucus members, who had been included as members of the three Cabinet
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subcommittees. The evidence discloses that a single caucus member was
assigned to each of the three Cabinet subcommittees into which Cabinet
divided itself so asto facilitate its workload in reviewing the PAO database
for budget decision making. That did not amount to a general waiver of
Cabinet privilege such that any member of the public might then exercise a

right under the FOI POP Act to access the PAO database.

ISSUE 4: By what authority can the particular format of providing information

deemed accessible, be compelled?

[118] Here the appellant argues that the learned chambers judge erred in law in
ordering that access be provided in a particular eectronic format. Prior to the
judge’ s decision, the information supplied to the respondent had been
forwarded electronically in a portable document format (PDF) which was
found by the respondent to be much less user-friendly than the “access’
format in which the database was originally created.

[119] The appellant complains that by, in effect, ordering the government to
provide the information to Mr. O’ Connor in the access format, the chambers

judge exceeded hisjurisdiction and set a dangerous precedent.
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[120] Technically the appellant isright. Thereis no authority in the FOIPOP Act

[121]

[122]

enabling the judge to do what he purported to do when he said:
... it only makes sense to provide all the relevant information in
“access’ format and | so order.
However, it is hard to fault the chambers judge’ s directions. The “access’
format had already been prepared by government. In other wordsit was “on
the shelf” and immediately available to the respondent at no additional
effort, expense or inconvenience to the government. In those circumstances,
it seems to me to be perfectly reasonable for the chambers judge to have
giventhedirection he did. This ought not to be taken as establishing an
unwarranted or unnecessary precedent. As the chambers judge himself
recognized in the very next line of hisjudgment:
By doing so | am not saying that all FOIPOP Act applicants shall
have their choice of formats. This aspect of my ruling is specific to the
facts of thiscase. [At 850.]

| do not propose saying anything more about this aspect of the appeal.

ISSUE 5:  How should costs between the parties be resolved?
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[123] The appellant takes the position that in chambers each party agreed to bear

[124]

their own costs and that the order of the trial judge reflected their agreement.
The appellant points out that the respondent did not appeal the order on
costs. The respondent argues that because, in his submission, there “were no
obstacles to your [this court] deciding the case afresh”, any costs

arrangements at trial were never intended to be binding on the respondent on

appeal.

| agree with the appellant. Success has been divided. | would make no
order with respect to costs. Both the appeal and the cross-appeal are

dismissed.

Saunders, J. A.
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Bateman, JA.
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