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In his address in support of the grounds of objection, Mr. J. J. Usman

counsel of the Respondent formulated two issues for determination as:

1. Whether this suit as constituted is competent and

2. Whether the suit is statute barred.

In answering issue one above, Mr. Usman said that this originating
motion was - brought by the Applicant pursuant to Order 3 of this
Court's Rules of Civil Procedure, 2009. He submitted that neither Order
3 nor any other order in the Rules of the Civil Procedure of this Court
permits the commencement of suit through motion simplicita. He
contended that the mode of commencement of this suit is incurably
defective and incompetent. He placed reliance on several cases

including the cases of C.C.B. (Nig) Plc Vs. A. G. Anambara State (1992)

10 SCNJ 137 at 163; and Okparanta vs. Elechi (2007) ALL FWLR (pt.

358) 1185 at 1193, to support his submissions. He submitted that this

Court has no jurisdiction to entertain an incompetent suit which has

not been commenced by due process of law.

In arguing issue two which he formulated for determination, Mr.
Usman said that this suit is statute barred in view of section 21 of the
Freedom of Information Act, 2011. That section provides that where an
applicant for information has been denied access to that information by

a public institution, he may apply to the Court for the review of that
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refusal within thirty days after the denial or deemed denial. He
submitted that this suit was filed by the applicant outside the 30 days
of the denial or deemed denial of the information it requested from the
Respondent. This is in contravention of the provisions of section 21 of
the Freedom of Information Act aforesaid. Counsel relied on the cases

of N. P. A. Plc vs. Lotus Plastic Ltd (2005) 9 NWLR (pt. 959) 158 and

Lamina Vs. lkeja L.G.C. (1993) 3 NWLR (pt. 314) 759 at 771, in urging

the Court to find that this suit is statute barred and to dismiss same. At
the hearing of this suit, while adumbrating on his address, Mr. Usman
said that the complaint of the Respondent is that the Applicant has
failed to seek for and obtain leave of Court before filing this application
for judicial review. This is in contravention of Order 34 of this Court's

Rules of Civil Procedure.

The Applicant's reply to the objection raised by the Respondent as
stated above was filed on 31 January, 2012. In reply to the objection
and argument of the Respondent to the mode of commencement of
this suit, Mr. Chino Edmond Obiagwu quoted the provisions of Order 3
Rule 1 of the Federal High Court (Civil Procedure) Rules, 2009, and
submitted that the mode of commencement of this action is not alien
to the Rules of this Court. He also relied on section 20 of the Freedom
of Information Act, pursuant to which this suit is brought and argued

that section 20 does not specify the mode for commencement of action
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under the Act. He submitted that action for judicial review are usually

commenced by way of originating motion.

In responding to the ground of objection that this suit is statute barred,
the Applicant's counsel submitted that actions commenced under the
Freedom of Information Act such as this one, are not subject to rules
under limitation of action..So the cases cited by the Respondent are not
applicable to this suit, because section 20 of the Act has provided for
the extension of time to the applicant who failed to apply to the Court
within the 30 days mentioned. He argued that the word "or" used in
the section 20 of the Act is disjunctive in order to accommodate an
applicant who failed to apply within the 30 days of the denial of the
information requested. At the hearing, he also responded to the
submissions of Mr. Usman on the issue of leave for judicial review, and
he submitted that this suit was not filed pursuant to the Rules of this

Court and that Order 34 thereof is not applicable.

My starting point is to determine the objection of the Respondent to
the compefence of this Suit. In determining whether or not the
objection of the Respondent aforementioned has any merit, we have to
examine the originating motion filed by the Applicant. It is stated on
the face of the originating motion that it is "Brought Pursuant to

Sections 1(1) &(3), 2 (6), 7(4), 20 and 25(1)of the Freedom of
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Information Act, 2011, Order 3 of the Federal High Court (Civil
Procedure) Rules, and Inherent Jurisdiction of this Honourable Court."
The Counsel to the Applicant cannot claim in his address that this
Application is not brought under the Rules of Procedure of this Court.
This is particularly so when the counsel in his reply to the preliminary
objection stated that "Apart from the fact that the above Section of
the law does not specifically provide for the mode for commencement
of action under the Freedom of Information Act, supra, we submit

that action for judicial review are usually commence(sic) by way of

originating motion, which is a conventional mode of commencement

of action in_out Courts. (underlining provided for emphasis). The

application is also brought pursuant to section 20 of the Freedom of

Information Act, 2011. That section provides as follows:

"Any applicant who has been denied access to information, or a part
thereof, may apply to the Court for a review of the matter within 30 days
after the public institution denies or is deemed to have denied the
application, or within such further time as the Court may either before
or after the expiration of the 30 days fix or allow.”

From the wordings of the above section 20, the application envisaged
by the legislature is one of judicial review of the denial of the requested
information by the public body concerned. | am in agreement with the

interpretation of Mr. Obiagwu of this section in his address where he
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said that this section allows two categories of Applicants. The first one
is he who applied within the 30 days of the denial or deemed denial of
the information and the second category is the applicant who failed to
apply within the 30 days. The latter may still apply to the Court for
extension of time to apply for the Court's review of the denial of the
information. The last phrase "or within such further time as the Court
may either before or after the expiration of the 30 days fix or allow"
to my mind, is intended by the law makers to exclude the rules of
procedure of the Court regarding ordinary procedure for judicial
review, which is the general rule. This is in accordance with the
principle of interpretation that where a special provision is made to
govern' a particular subject matter, it is excluded from the operation of
any general provision. This is represented in the Latin maxim,
"generalia specialibus non derogant”. See the case of A. G. Fed. Vs.

Abubakar (2007) 10 NWLR (pt. 1040) 1 at 148 paragraph H. see also

the case of Ehuwa vs. Ondo State INEC (2007) ALL FWLR (pt. 351) 1415

at 1430 to 1431 G-B, a case cited by the counsel to the Respondent in

his alternative submissions. Therefore, though the Applicant brought
this motion pursuant to Order 3 of the Federal High Court Rules, those
Rules are not applicable. This intention of the legislature to take the

application for the review of the denial of information made pursuant
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to the Act outside the provisions of the rules of Court is manifested in

section 21 of the Act which provides that:

"An application made under section 20 shall be heard and determined
summarily.”

Summary proceedings are defined in the Black's Law Dictionary, Ninth
Edition at page 1324 as "A nonjury proceedings that settles 3
controversy or disposes of a case in a relatively prompt and simple
manner." The authors of the Dictionary quoted A. H. Manchester's
"Modern Legal History of England and Wales, 1750 -1950" who said
"Summary proceedings are such as directed by Act of Parliament,
there was no jury, and the person accused was acquitted or sentenced
only by such person as statute had appointed for his judge...." Hearing
of a matter summarily means disposing of that matter as simply as
possible without the usual procedure being followed. For example a
summary trial in criminal cases entails non calling of evidence by the
prosecution to prove the guilt of an accused person, but he js convicted
upon his plea of guilty to the information or charge at the point of

arraignment. See the case of Garba vs. C.0.P. (2007) 16 NWILR (pt.

1060)378. Thus by providing that the application for the review of the
denial of information under the section 20 of the Freedom of

Information Act shall be determined "summarily" the law maker
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intends that such applications should be heard and determined
promptly and in a simple manner. This is intended that the Rules of
Procedure of the Court regarding the applications for judicial review
(mandamus, certiorari etc) where there must be leave sought and
obtained from the Court before an applicant can file such applications
seeking judicial review will not apply. Making the applicant for review
of the denial of information under the Freedom of Information Act to
seek and obtain leave before making the application for review will
negate the "summary" hearing of the review meant by section 21 of the
Act. The mode adopted by the Applicant in this case by filing an
originating motion on notice is the procedure contemplated by the
section 21 of the Freedom of Information Act quoted above and | so
hold. The application is therefore competent, and this Court has the
jurisdiction to determine it. The objection of the Respondent on this

ground is thus lacking in merit and it is dismissed.

With regards to the objection to the competence of this application on
the ground that it is statute barred, this Court had already extended
time within which the applicant may file this motion in its ruling
delivered on 8 March, 2012. That ruling was on a motion filed by the
Applicant seeking extension of time to apply for the review of the
denial of information, pursuant to section 20 of the Act under

consideration. This ground of objection is also dismissed.
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We will proceed to determine the merit of the application. In his
response to the Application, the Respondent filed a counter affidavit
dated 2" November, 2011 deposed to by Alih M. Hassan, the Principal
Legal Assistant in the Department of legal services of the Respondent.
He stated that on receipt of the Applicant's letter of request, he had
promptly replied and informed the applicant that the information he
requested is now a subject of two suits filed by the Nigeria Bar
Association and Mr. Femi Falana. There is a subpoena issued to the
Respondent by this Court to produce the details of all salary,
emolument and allowances paid to all members of the Respondent's
sixth Assembly from 2007-2010. The Respondent had not complied
because his counsel has filed a notice of objection to the jurisdiction of
this Court to hear those suits. The second reason for the denial of the
requested information by the respondent is that the information
sought by the applicant is the type of information that the respondent
is not permitted to disclose by the Freedom of Information Act (herein
after referred to as "the Act"). The respondent stated that the
information requested by the Applicant is the type exempted by the

Act.

Attached to the counter affidavit are documents marked as exhibits A,
B, C, and D. Exhibit 'A' is the reply of the Respondent to the Applicant's
letter of request. This reply is dated 11" July, 2011, by which the

13
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Respondent denied the information requested by the Applicant on two

grounds, namely; that the requested information is subject to
litigation in Court, and that the information is among the information
exempted by section 14 of the Act. Exhibit 'B' are the copies of the
originating summons, affidavit in support and address filed in suit, No:
FHC/ABJ/CS/599/10, between the Incorporated Trustees of the
Nigerian Bar Association as the Plaintiffs, and the President of the
Senate, the Speaker of the House of Representatives, the National
Assembly and the Hon. Attorney General of the Federation as the
Defendants. By that suit the Incorporated Trustees of the Nigerian Bar
Association as the plaintiff sought for the determination of three legal
questions regarding the alteration of the 1999 Constitution of Nigeria
by the Defendants under Sections 9 and 58, of the same Constitution.
Upon the determination of the three questions, the plaintiff sought for
five declarations on the legality of the Constitutional alteration by the
1* to 4" Defendants without the assent of the President. Exhibit 'C' is
the subpoena issued to the Clerk of the National Assembly to produce
before the Court "details of quarterly constituency allowances
including: bank payments advice, pay slips and other documents in
respect of such allowances paid to all the members of the National
Assembly since 2007 till date." Exhibit 'D' attached to the counter

affidavit of the Respondent in this case is the notice of objection filed
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by it and the National Assembly to the suit No 599/10 challenging the
locus standi of the Plaintiff to institute that suit. But in a further
affidavit dated 24" January, 2012, sworn to by Adah Phillips, a lawyer in
the law firm representing the Respondent in this case before me,
another originating summons filed in this Court is attached as exhibit
'FOI1". This is to replace exhibit 'B' attached to the counter affidavit of
Alih M. Hassan. The attached exhibit 'FOI1" is predicated on the salaries
and allowances of the members of the Nigeria's Senate and House of
Representatives. It was on this suit that the subpoena (exhibit 'D")
above was issued. This Originating summons (exhibit FOI1') challenges
the legality/constitutionality of the "constituency allowances of
N45million to members of the senate and N27.5million for the each

member of the House of Representatives."

In his alternative submissions in the event that his preliminary
objection fails (and it has failed by our finding above), Mr. Usman
submitted a single issue for determination. This is "Whether from the
facts of this case and the relevant law, the applicant is entitled to the
reliefs sought in the Originating Motion." While conceding that the
applicant has the right under sections 1 and 2 of the Act to request for
information from the Respondent, but he contended that the right is
not a blanket one. According to the counsel of the Respondent, this

right of information is limited by sections 12 and 14 of the same Act.
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The Counsel quoted the sections he relied upon and submitted that

those sections and exhibits 'B', 'C' and 'D' attached to the counter
affidavit of the Respondent have shown the restraint placed on him not
to grant the request of the Applicant. Particularly, Mr. Usman
submitted that the section 14 of the FO! Act prohibits disclosure of
information on personnel files and personal information maintained
with respect to employees, appointees or elected officials of any public
institution. His contention is that the information requested by the
Applicant is the type exempted by the Act. He said that by sections 11,
12, 14, 16, 17 and 19 of the Act, the law makers intended to exclude
the information contained therein from being disclosed to the public.

He relied on the case of Ehuwa vs. Ondo State INEC (supra), to the

effect that the expressed mention of one thing in a statutory provision,
automatically excludes any other which otherwise would have applied
by implication with regard to the same issue. Counsel urged the Court

to dismiss this application.

The Applicant filed a reply to the counter affidavit of the Respondent
aforementioned. The reply affidavit is dated 31°" January, 2012, sworn
to by Okorie Godswill, a legal practitioner in the law firm of the counsel
to the Applicant. He said that the Respondent did not receive the
notification of refusal to its request i.e. Exhibit 'A which the Respondent

attached to his counter affidavit. The deponent said the information
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the Applicant requested is not the same with the subject matter of the

suit in exhibits 'B' and 'C' attached to the Respondent's counter
affidavit. Finally that the information sought by the Applicant is not

exempted by the Act and its disclosure is in line with the public interest.

In his final reply on points of law, filed on 31* January, 2012, counsel to
the Applicant, Mr. Obiagwu submitted rightly in my view that the
Respondent having stated the reasons for the denial of information to
the Applicant in their exhibit 'A", cannot validly rely on other grounds
outside that stated in his reply. This is contrary to section 8(1) of the
Act which are mandatory according to the Applicant. It is the further
submissions of Mr. Obiagwu that the provisioné of sections 12 and 14
of the Act relied upon by the Respondent as justification for denying
the Applicant the information requested are not applicable to this suit.
He said section 12 of the Act deals with the exemption of cases coming
under the International Affairs and Defence which is not this case.
Section 14 on the other hand deals with training of officials on the right
to information and on the effective implementation of the provisions of
the Act, and therefore not a ground for exemption. On the claim of the
Respondent that the requested information is a subject of litigation as
shown on exhibit 'B', Mr. Obiagwu said that exhibit 'B' deals with
constituency allowance which is not the same request made by the

Applicant and even if this allowances are included in the Applicant's
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request, the Respondent will be bound to release the other information

requested. Relying on sections 13(2) and 15(3) of the Act, counsel to
the Applicant submitted that the information sought by the plaintiff
relates to public fund and not personal information. The disclosure of
such information will encourage accountability, transparency, good
governance and rule of law; ease probity and check tendency to misuse
of public fund. He said it help to check against official corruption. He
urged this Court to hold that from the evidence presented by the
Respondent, he has not justified the grounds of exemption upon which
he relied in denying the information the Applicant requested. The
learned counsel urged the Court to grant the reliefs the Applicant seeks

by his originating motion.

| have reviewed the affidavit evidence and the counsel addresses for
and against the application for the review of the denial of information
requested by the Applicant from the Respondent. It is to be noted that
the Freedom of Information Act, 2011 is a new law enacted by the
National Assembly and it came into force barely a year ago, i.e. on 28"
May, 2011. But cases under the Act appear simple, in the sense that a
request is made to the public institution and when denied then the
Courts will examine the grounds of the denial to find if they are
justified. Once the applicant has shown that he made a request for

information under the Act, and his right to access of such information is
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established by section 1(1) of the Act, then the onus in this
circumstance is on the denying authority to show that it is justified by
the Act to deny the information requested. My position for this holding

is strengthened by Section 30 (2) of the Act provides as follows:

"Where the question whether any public record or information is to be
made available , where that question arises under this Act, the question
shall be determined in accordance with the provision stated herein,
unless the otherwise exempted by this Act.”

So what is to be examined by the Court in its review of the denial is the
grounds of the denial and for it to make a finding on whether the
grounds are tenable within the Act itself. Therefore the issue for me to
determine is whether the grounds relied upon for the denial of the
Applicant's request for the details of the salary, emolument and
allowances paid to all Honourable Members of the House of
Representatives and Distinguished Senators, both of the 6™ Assembly,

from June, 2007 to May, 2011 are justified under the Act.

The Respondent in Exhibit 'A’, which is his reply to the plaintiff's

requested information stated as follows:
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"... We acknowledge the receipt of your letter dated 6t July, 2011. We
regret to inform you that your request could not be granted because two
cases are pending on the subject matter of the salary and emolument of
the members of the 6t National Assembly in which the Court ordered
subpoena deduces tecum and we are contesting the jurisdiction of the
Court to entertain these cases. These cases are: Suit No:
FHC/ABJ/CS/599/10 & Suit No: FHC/ABJ/CS/574/10 for Incorporated
Trustees of Nigeria Bar Association V. National Assembly and Suit No:
FHC/ABJ/CS/603 for Femi Falana V. National Assembly respectively. In
view of the above, it will be pre-judicial to these cases to grant your
application. secondly the request cannot be granted in view of the

exemption by section 14 of the Act."

By the above letter, Respondent relied on two grounds for denying the
Applicant the information requested. The first ground is that two cases
are pending in respect of these records in the Court and it will be "pre-
judicial” to these cases if the applicant's request is granted. In his
paragraph 9 of his counter affidavit, the Respondent stated "That it will
be prejudicial to grant the Applicant's request in view of the pending
suits." In this paragraph, the word used is "prejudicial", the adjective of
"prejudice." What interest of the Respondent will be prejudiced by the
release of the information and how is that relevant to these
proceedings. The answers to these two questions must be found from

the affidavit of the Respondent in support of his grounds for denial of
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information the Applicant requested. In answer to the first question,
the Respondent said in paragraph 7 of his counter affidavit that his
counsel has filed "a notice of preliminary objection challenging the
jurisdiction of the Court." How is that relevant to these proceedings,
especially as the applicant herein is not a party to the suits mentioned.
The Respondent did not state the relevance. We cannot speculate.
What is relevant to this application is that the objection of the
Respondent to this suit on the ground of jurisdiction has been heard
and dismissed earlier in this ruling. It is important to note that
information from public institution on records is to be issued by way of
certification by the officer who has custody of them. Public Records are
for the public and cannot be issued in their original form. This is to
compliment the provisions of the Evidence Act regarding issuance of
public documents upon application. See section 30 (1) of the Act where
it is stated that the Freedom of Information Act is intended to
compliment procedure for issuance of public records and information.
So it is not the original records but copies of same that is required to be
issued on request. | have not seen the relevance of the two cases
quoted by the Respondent as the ground for denying the Applicant the
certified copies of the information requested. That ground is not

justified by the Act and it is hereby so declared.
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(d) information required of any tax payer in connection with the
assessment or collection of any tax disclosure is otherwise requested by
the statute; and

(e) information revealing the identity of persons who file complaints
with or provide information to administrative, investigative, law
enforcement or penal agencies on the commission of any crime.

Let us examine the wordings of these sections as it relates to the
personal information of the persons stated therein. Starting with the
first group under subsection(a), "clients" of a public institution, such as
subscribers- to the services of public institutions like for example
electricity providers. "Patients" will include, for example those
admitted in public hospitals; occupiers of public institution's facilities.
Students of course will mean those in the public schools or other public
institutions at all levels. Personal information of employees, or
appointees or elected officials will include as example, personal data
of such employees or appointees which they filled in before or after
their employment or appointment as the case may be. Personal
information of elected officials will include for example, the personal
data required to be filled in by any person seeking election. Information
of the tax payer in connection with the assessment of any tax and
protection of a complainant or informant to law enforcement needs no

further interpretation. In all these cases, it is from the type of the
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information requested that it is determined whether jt falls under any
of these categories. Each case will be determined upon its peculiar

circumstances.

The information requested by the Applicant in this matter relates to
salaries, allowances and emolument paid to elected members of the 6™
National Assembly. The Applicant did not request any of the personal
information relating to the Honourable Members, but simply what was
paid to them while they were in service from the public fund. It is my
view that this information is not among those exempted by the above
quoted section 14 (1) of the Act. It must be noted that even personal
information protected by this subsection can still be disclosed in the

circumstances stated in sub-section 2 of section 14 as follows:

(2) "A public institution shall disclose any information that
contains personal information if-

(a) the individual to whom it relates consents to the disclosure; or

(b) the information is publicly available.

Still sub- section (3) provides as follows:
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"Where disclosure of any information referred to in this section
would be in the public interest, and if the public interest in the
disclosure of such information clearly outweighs the protection of the
privacy of the individual to whom such information relates, the public
institution to whom the request for disclosure is made shall disclose
such information subject to section 14(2) of the Act”

The above provisions are as clear as the colour purple and hardly needs
any interpretation. The Act clearly places the public interest above all
else including the personal interest of the individuals. Where the
interest of the public is in clash with the individual interest, in deserving
cases, the collective interest must be held paramount. Upon all | stated
above the information requested by the Appl‘icant in this suit is not
exempte“d under this section as held earlier. The Respondent is not
justified by the Act to deny it to the Applicant. The reliefs sought by the
Applicant in this motion are both granted. The Respondent is hereby
ordered to disclose to the Applicant within 14 days from today give
detailed information of salary, emolument and allowances paid to all
Honourable Members of House of Representatives and Distinguished
Senators, both of the 6™ Assembly, from June, 2007 to May, 2011.
@M/@L&"V&'/T
BALKISU BELLO ALIYU
JUDGE
25™ JUNE, 2012
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APPEARANCES:

C. OBIAGWU ESQ. WITH C. N. OBANI ESQ. FOR THE APPLICANT.

J. J. USMAN ESQ. WITH HIM A. O. PHILLIPS ESQ. FOR THE
RESPONDENT.
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IN THE FEDERAL HIGH COURT OF NIGERIA

IN THE ABUJA JUDICIAL DIVISION

HOLDEN AT ABUJA

ON MONDAY, THE 25™ DAY OF JUNE, 2012

BEFORE THE HON. JUSTICE BALKISU BELLO ALIYU (JUDGE)

SUIT NO: FHC/ABJ/CS/805/2011

IN THE MATTER OF THE APPLICATION BY LEGAL DEFENCE AND
ASSISSTANCE PROJECT Gte LTD FOR AN ORDER FOR THE
ENFORCEMENT OF THE FREEDOM OF INFORMATION ACT, 2011

IN THE MATTER OF THE FREEDOM OF INFORMATION ACT, 2011

BETWEEN:

LEGAL DEFENCE & ASSISTANCE PROJECT (Gte) LTD ~ ------- APPLICANT
AND
CLERK OF THE NATIONAL ASSEMBLY OF NIGERIA ----- RESPONDENT

RULING

By its motion on notice filed on the 28" November, 2011, the
Applicant, Legal Defence & Assistance Project (Gte) Ltd sought for
extension of time within which it will file an application for the review

of denial of information it requested from the Respondent, Clerk of the

1




image2.jpeg
National Assembly of Nigeria. In this Court's ruling delivered on the 8™
of March, 2011, time was extended within which the Applicant may file
its originating motion. The originating motion already filed on 20
September, 2011 was deemed duly filed, pursuant to section 20 of the

Freedom of Information Act, 2011.

In that originating motion, the Applicant seeks for two orders against
the Respondent the Clerk of the National Assembly of Nigeria. The

orders are declaratory and mandatory orders as follows:

1. "A DECLARATION that the Respondent's deemed denial of the
information requested by the Applicant in its letter dated 6 July,
2011 to the Respondent, on details of the salary, emolument and
allowances paid to all Honourable Members and Distinguished
Senators, both of the 6" Assembly, from June 2007 to May 2011 is
an infraction of Section 1(1) of the Freedom of Information Act,
2011 and of the Applicant's rights t such information under the
said section.

2. AN ORDER of court compelling the Respondent to disclose to the
Applicant within 14 days of the order the detailed information as
requested by the Applicant in its letter of 6 July, 2011 to the

Respondent."”
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The applicant relied on the following grounds for seeking the above

reliefs:

1. The Applicant has the right to the information it requested from
the Respondent in its letter of 6" July 2011 (attached to the
affidavit in support of this motion as Exhibits B) by virtue of
Section 1(1) of the Freedom of Information Act, 2011.

2. The Respondent is deemed to have denied the application for
information, having failed to respond to the Applicant's request
after the number of days stipulated under section 4 of the Act.

3. The information sought by the Applicant from the Respondent
does not fall within any of the exemptions provided under the
Act.

4. This Honourable Court has the jurisdiction to order the
Respondent to disclose the requested information under Section
25 of the Act. The application is supported by affidavit and a

written address of counsel to the Applicants.

In support of the motion is a ten paragraphed affidavit sworn to by
Chigozie Eburuo, the litigation officer in the law firm of Obiagwu &
Obiagwu, the law firm representing the Applicant in this suit. In this
affidavit, the deponent said that the Applicant is a registered non-

governmental, non-profit organization with over 15000 registered
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members. The objectives of the Applicant includes protecting and
promoting good governance, public accountability and the rule of law
in Nigeria. As part of its work, the Applicant made an application to the
Respondent dated 6" July, 2011 by which it requested information on
details of salary, emolument, and allowances paid to the Honourable
Members of the House of Representatives and Distinguished Senators,
both of the 6" Assembly, from June 2007 to May, 2011. The
Respondent did not respond to this request even though it was
delivered to him by courier on 6™ July, 2011. Attached to the affidavit
are copies of Certificate of Registration of the Applicant as a company
limited by guarantee (exhibit 'A') and the letter of request sent by the

Applicant to the Respondent dated 6" July, 2011 (exhibit 'B').

The counsel to the Applicant Mr. Chino Edmond Obiagwu, filed an
address which he adopted as his arguments and submissions in support
of the application. In that address, he submitted two issues for

determination as follows:

1. "Whether the Respondent's deemed denial of the information
requested by the Applicant in its letter of 6™ July, 2011 to the
Respondent is authorized under the Freedom of Information Act,

2011;
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2. If issue (1) above is decided in favour of the Plaintiff, whether,
having refused to provide the requested information, then this

Honourable Court can order the Respondent to do so.

Counsel made submissions on the above issues relying on the
provisions of sections 1(1), 4, 7(4) and 25(1)(a) to argue that this court
has power to order the Respondent to provide the said information

requested to the Applicant.

The Respondents entered a conditional appearance and filed a counter
affidavit in opposition to the originating motion. In addition, the
Respondent gave notice of his intention to rely on a preliminary
objection to the competence of this application at its hearing. The
Respondent by that notice said that this suit is "incurably incompetent”

on the following four grounds:

1. "The mode of commencement of this suit is alien to the Federal
High Court (Civil Procedure) Rules, 2009.

2. The suit is statute barred.

3. The Hon. Court lacks the Jurisdiction to hear and entertain this
suit.

4. The suit ought to be dismissed or struck out."





