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2015	  Overall	  Trends	  

Consolidation	  of	  2014	  trends	  
	  •  interna'onaliza'on,	  expansion	  and	  further	  deteriora'on	  of	  

the	  conflicts	  in	  the	  Middle	  East,	  West	  Africa,	  North	  Africa	  as	  
well	  as	  in	  Ukraine,	  

•  geographical	  expansion	  of	  “terrorism”	  and	  an	  increase	  in	  
terrorism-‐related	  death	  (by	  61%	  since	  2013)	  	  

•  Largest	  number	  of	  refugees	  
•  Intolerance	  and	  xenophobia,	  poliBcs	  of	  fear	  	  
•  At	  best,	  global	  economic	  trends	  stagnated	  or	  slowed	  down	  
par'cularly	  in	  emerging	  economies,	  Europe;	  China	  growth	  
rate	  slowed	  down	  	  	  



Impact	  on	  Freedom	  of	  Expression	  

•  No	  marked	  drop	  compared	  to	  2014	  but	  a	  con'nuing	  deteriora'on,	  
ini'ated	  8	  or	  so	  years	  ago	  

•  Imprisonment	  of	  Journalists:	  199	  journalists	  were	  imprisoned	  in	  
2015,	  or	  22	  less	  than	  in	  2014	  (CPJ)	  

•  Killings	  of	  journalists:	  67	  journalists	  were	  confirmed	  killed	  for	  their	  
work	  in	  2015,	  an	  increase	  of	  1	  compared	  to	  2014	  (RSF)	  

•  Killings	  of	  HRD:	  156	  HRDs	  were	  killed	  or	  died	  in	  deten'on	  in	  25	  
countries	  in	  the	  first	  eleven	  months	  of	  2015	  (as	  compared	  to	  130	  in	  
the	  first	  10	  months	  of	  2014)	  –	  Frontline	  Defenders	  

•  Journalists:	  an'-‐state	  related	  charges	  
•  HRD:	  environment	  
•  Con'nuing	  enactment	  of	  regressive	  laws	  and	  policies	  related	  to	  civil	  
society	  and	  civic	  space;	  on-‐line	  freedom	  of	  expression	  and	  assembly	  
–	  some'me	  sunder	  the	  guise	  of	  na'onal	  security	  	  



Resilience	  
•  Human	  Rights	  Ins'tu'ons	  
•  Civil	  Society;	  Human	  Rights	  Defenders	  
•  Journalists;	  ci'zen	  journalists	  
•  Lawyers,	  Judges?	  



195	  Cases	  
analysed	  in	  
2015	  
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Themes	  Captured	  in	  2015	  Globally	  



North	  America	  	  -‐	  Themes	  in	  2015	  



Asia	  &	  Asia	  Pacific	  -‐	  Themes	  in	  2015	  
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Europe	  and	  Central	  Asia	  -‐	  Themes	  in	  2015	  



Africa-‐	  Themes	  in	  2015	  



Modes	  of	  Expression	  in	  2015	  Globally	  



NaBonal	  
Security	  in	  
2015	  	  



Hate	  Speech	  
in	  2015	  



DefamaBon/	  
ReputaBon	  in	  
2015	  



Global	  DirecBon	  of	  Court	  Judgments	  in	  2015	  
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and	  North	  
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Asia	  and	  Asia	  
Pacific	  	  
in	  2015	  



Contracts	  
expression,	  9,	  

14%	  

Expands	  
Expression,	  32,	  

52%	  

Mixed	  Outcome,	  
21,	  34%	  

Impact	  (Decision	  DirecBon)	  

LaBn	  America	  –	  10	  years	  



Africa	  
in	  2015	  



Jurisprudence	  in	  Africa	  
•  East	  African	  Court	  of	  Jus'ce:	  Burundian	  Journalists’	  Union	  v.	  
Amorney	  Gener	  

•  Criminal	  Defama'on	  –	  Decriminaliza'on	  trend	  
•  South	  Africa/ANC;	  	  
•  Zimbabwe:	  MISA	  and	  Others	  v.	  the	  Minister	  of	  Jus6ce,	  Legal	  and	  
Parliamentary	  Affairs	  	  

•  Freedom	  of	  Associa'on,	  Assembly,	  Expression	  of	  LGBTI	  	  
•  Bostwana:	  Amorney	  General	  v.	  Thuto	  Rammoge	  and	  Others	  	  
•  Kenya:	  Gitari	  v.	  Non-‐Governmental	  Organiza6on	  Coordina6on	  Board	  
•  Zambia:	  The	  People	  v.	  Paul	  Kasonkomona	  	  

Stand-‐Alone	  Important	  Ruling:	  
•  Open	  Jus'ce	  –	  South	  Africa	  
•  Access	  to	  Informa'on	  /	  Legal	  privilege	  –	  South	  Africa	  	  
•  Contempt	  of	  Court	  –	  Swaziland	  
•  Na'onal	  Security	  /	  Counter-‐Terrorism	  –	  Kenya	  



National	  Security	  
•  Lesser	  charges	  than	  those	  of	  incitement	  to	  violence/terrorism.	  Glorifica'on,	  

Propaganda,	  Distribu'on,	  Material	  support,	  Conspiracy.	  	  
•  NaBonal	  Security	  disguised:	  Sedi'on,	  Lese	  Majeste;	  Inci'ng	  hatred	  against	  a	  

regime/government;	  Religious-‐related	  offences	  (blasphemy,	  apostasy,	  etc.)	  	  	  
•  Moving	  away	  from	  the	  (causal)	  link	  to	  violence	  or	  other	  unlawful	  acts	  (e.g.	  

discrimina'on),	  reflec'ng	  increased	  focus	  on	  the	  perceived	  (non-‐violent)	  
ideological	  and	  religious	  roots	  of	  “terrorism”.	  The	  focus	  is	  on	  “extremism”	  as	  a	  
body	  of	  expressed	  thoughts	  and	  belief	  and	  on	  “extremists”	  as	  deviant	  from	  
mainstreamed	  and	  accepted	  social	  norms	  

•  Heavy	  reliance	  on	  content	  analysis,	  which	  means	  on	  subjec've	  and	  inferred	  
interpreta'ons	  –	  limle	  engagement	  with	  other	  component	  of	  the	  test,	  eg	  means	  
of	  distribu'on,	  audience,	  mo'va'on,	  etc.	  	  

•  In	  the	  US	  and	  possibly	  elsewhere,	  some	  observers	  have	  argued	  that	  the	  
Government	  is	  involved	  in	  “prevenBve	  prosecuBon”,	  that	  is,	  ‘a	  policy	  posture	  
involving	  aggressive	  employment	  of	  the	  material	  support	  and	  conspiracy	  laws	  to	  
enable	  arrests	  without	  having	  to	  await	  the	  emergence	  of	  specific	  plots	  (let	  alone	  
amempts	  or	  completed	  acts)’.	  	  	  

•  Syed	  Farjah	  Hassan	  v	  City	  of	  New	  York	  (October	  13,	  2015):	  stand-‐alone	  or	  
beginning	  of	  judicial	  wake-‐up?	  Could	  it	  be	  extended	  beyond	  the	  US?	  



Standing	  and	  Victims	  
•  ECHR:	  extended	  standing,	  taking	  into	  account	  the	  specifici'es	  
of	  the	  on-‐line	  and	  digital	  environment	  to	  determine	  standing	  
and	  vic'ms.	  	  

•  Cengiz	  and	  others	  v.	  Turkey	  	  
•  Roman	  Zakharov	  v.	  Russia	  	  

•  US:	  Requirements	  of	  injury,	  causa'on,	  and	  redressability	  
•  HRW	  v.	  DEA	  	  
•  	  Klayman	  v	  Obama	  
•  	  Jewell	  v.	  NSA	  (Latest	  round	  of	  2016)	  
	  

•  ECJ:	  Maximillian	  Schrems	  v	  Data	  Protec6on	  Commissioner	  	  



A	  few	  other	  comments	  
•  Handful	  number	  of	  surveillance	  cases	  in	  2014	  –	  large	  increase	  
in	  2015	  and	  increasing	  further,	  largely	  intertwined	  with	  
na'onal	  security	  

•  Ambiguous	  impact	  
•  In	  the	  US,	  limited	  impact	  s'll	  because	  of	  the	  Standing	  Issue	  
•  In	  Europe:	  	  Cases	  related	  to	  surveillance,	  data	  reten'on	  have	  
been	  rather	  protec've	  of	  individual	  rights,	  eg	  Liberty	  v	  GCHQ	  	  

•  Other	  parts	  of	  the	  world?	  	  
•  Judicial	  exper'se	  and	  confidence	  in	  reviewing	  and	  challenging	  
technological-‐based	  assump'ons	  and,	  to	  a	  large	  extent	  and	  by	  
implica'on,	  technologically-‐derived	  norms	  –	  not	  always	  for	  
the	  best…	  


