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OVERVIEW

1. There is a common thread among the facta of the appellant and inte,rv‘engrsié They think
justices should carefully consider freedom of ‘expré‘_ssiohi and ﬁlc_dia interests when issuing ’

ool

warrants. They say that law enforcement cannot have “easy access” 10 journalist work product.
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They say that sources will dry up if their identities will be “easily”* or “routinely provided to

police. The Attorney General of Ontario agrees. The Lessard test was designed speciﬁcaliy to
address those concerns.” -

2. When police seek a judicial order authorizing a search or seizure that affects media -
premises or journalists, the justice must consider all of the circumstances at play. In particular,
under the direction of the Supreme Court of Canada'in Lessard Justlces weigh the v1ta1 public
importance of news gathering and d1ssem1nat10n dotlvitles the impact of a proposed search on
those interests, the availability of information sought from other sources, the specific nature of
the law enforcement interests engaged, the degrée .to \&'hiCh‘ iﬁfofﬁi&tion is dlroady m the pﬁblic
domain, and any conditions that could minimize p1edia impact. :

3. Sometimes the balance will fall on the side 6f law enforcement and evidence in the hands
of media entities will have to be produced. The Attorney General of Ontario takes no position on

whether the justices below got the balance right in this case. This intervention is a response to the

suggestion that it is the test itself, and not the result, that is problematic here. The Lessard test is

' BCCLA Factum, para 37.
2 Appellanr s Factum, para 39, Media Coahnon Factum, at para. 39 BCCLA Factum, para. 4

3 Media Coalition Factum, para. 29. The “Lessard” test is a set of guidelines formulated by Cory
J., for the majority, in Canadian Broadcasting Corp. v. New Brunswick (Attorney General),
[1991] 3 S.C.R. 459 at 481 and adopted in Canadian Broadcasting Corp. v. Lessard, [1991] 3
S.C.R. 421 at 445. In Lessard, at p. 445, Cory J. indicated that the factors were first summarized
in New Brunswick. However, in R. v. National Post, [2010] 1.S.C.R. 477, the Supreme Court
refers to the framework as “the Lessard condntlons” (at pdra 87), so that is the labcl is used here.
4 Lessard, at para. 4. R T , : .



principled, comprehensive, flexible and duly protective of media interests. It is working. It needs
no amendment. To the extent that there may be societal change, it-argues against, not for, a
categorical approach to legal standards that r,e_quifé ébmplex balancing of cpmpeti,r,lg Charter
rights. This Court should resist the urgmg to a531gn pré-weighted value to-any faétoit in the'

discretionary evaluation of media searches.. """ i

“PART I:
STATEMENT OF THE FACTS
4, The Intervener Attorney General for Ontario makes no submissions on the facts of the
instant case.
PARTIL
ISSUES AND ARGUMENT

1. Context — The Role of Production Orders in Crirhinal Investigat{ons

5. Production orders like the one in the instant case are routine tools used in criminal
investigations in Canada. It is impartaiﬁt io recall that search warrants and production orders can
be sought in all kinds of circumstances for all kinds of reasons. The test that governs their
issuance must remain flexible, allowing for the exercise of wide judicial discretion in order to
safely and effectively b:aﬂance the vast p‘(ﬁténtial field of interests at stake, for the state, the bliblic,
suspected parties, and the media. There can be no :pre-determined Wéight of oﬂé factor or

assumption about the effect of orders tﬁat:kwivllf apply to all authqfizatidhs 1nv01v1ng medla |



6. The proposals for a changed test reflect a misunderstanding of the nature of search
warrants and production orders. In CanadianOxy, a unanimous Supreme Court of Canada
emphasized that the public interest demands prompt and thorough investigation of criminal
offences.’ Major J., for the Court, stated:®
The purpose of s. 487(1) is to allow the investigators to unearth and _
preserve as much relevant evidence as possible.. To ensure that'the -
authorities are able to perform their appointed functions properly they
should be able to locate, examine and preserve all the evidence relevant to
events which may have given rise to criminal liability. It is not the role of
the police to investigate:and decide whether the essential elements of an
offence are made out - that decision is the role of the courts. The function
of the police, and other peace officers, is to investigate incidents which
might be criminal, make a conscientious and informed decision as to

whether charges should be laid, and then present the full and unadulterated
facts to the prosecutorial authorities.

7. The Intervener BCCLA suggests a test whlch would linclu‘de a jﬁs&ce fqdn'si‘d‘eringl the
necessity and likely p_robative valuq of evidence s,_gpght. The Média Coahtlon asserts thét the
likelihood of a trial progressing or the sufficiency pf evidence for the purpose of charging or‘ trial
are key considerations for the justice assessing an app.licatiog. But there may. notbe a.
prosecution at the stage of a production .‘(:)lf‘dgr:.”' Ther'_e__:;_ljrp__;_xy not be g..sﬁuspeci_;. The qyidgnqe _sought
may go to a potential defence, énd may thus have yﬂuq for.ar.; ac%cused beljgon or Lsus_pect instead
of strengthening a prosecutionj The relativé :yvqighttor.\importa,n.cé Qf ‘eF\.lide.n__cQ capnot be
established before the Crown has marshalled evidence for a prosét:ution, apd cannot thgrefore
provide a meaningful criterion for exercise of disé.retion in considering an application for an

investigative tool such as a production order or warrant.

5 CanadianOxy Chemicals Ltd. v. Canada (Attorney General), [1998] 1 S.C.R. 743, at para.-19.
® CanadianOxy, at para. 22.
7 CanadianOxy, at paras. 23-27.



2. The Current Test is Effectively Protecting Media Interests

A) The Test

8. The appropriate framework for consideration of judicial authorization to search or seize
information is the s. 8 balancing test informed by-the Special position of the; media and structured
in accordance with the principles set out by the SUpfeme Court of Canada in New Brunswick and
reiterated in Lessard.® Section 2(b) of the Charter. ﬁnds :apprhpriate and sufficient expression in
those guiding prihciplés. The test _appliés eéhallji' o all manner Gf éé‘ai‘ch warrants and production

orders such as the one in the case at bar.’

9. The Lessard test was formulated in recognition of the vitally important role of the media
in Canadian society. It affirms that media are entitled to special chsAideratipn,in search warrant
decisions and that s.2(b) interests form a necessary backdrop to any exercise of discretion in
deciding whether to issue an authorization affecting média premises;llo Hovyei(gr, the guidelines
do not import constithtibhal requifehiehts for the 1ssuance of warrants or 6fde'r§;1-{ The
constitutional standard of séafch and selzure 1s r"egs"(;hablerié’s'g‘”uﬁdéf's-’. 8 of thé Charter. Tt is

unquestidriably informed by other Chartéf nghtsand Valuesandnghts that may be éngagéd. =

8 Lessard, at p. 445; New Brunswick, at p. 481.. ,.
? Tele-Mobile Co. v. Ontario, [2008] 1 S.C. R. 305 Canadian Broadcastmg Corp. v. Manitoba
(Arto; ney General) et al, 2009 MBCA 122 250 C C C (3d) 61 at para., 31

0 " Lessard, at p. 444.

" New Brunswick, at pp. 475-476; R. v. Vzce 2016 ONSC 1961, [2016] O.J. No. 1597, at para.
53. In National Post, at para. 38, Cory J. specifically noted that not all news gathering techniques
are constitutionally entrenched. This point was again emphasized by LeBel I., for a unanimous
court, in Globe and Mail v.: Canada (Attorney General), [2010] 2 S.C.R. 592, at para. 20.

12 For example, a search of religious property would require consideration of's. 2(a) of the
Charter. L
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10.  Lessard and New Brunswick were companion cases heard and released together. Cory J.,
for the majority in both d'eciélii)ris, fonnuiatedv a set of guideliﬁéé for conéifléréﬁdh of judicial

authorizations on media targets. The guidelines are included at Appendik A in their entiréty.

11. The Lessard conditions require that the jﬁstic_:_e’ apply the statutory pre-requisites of the
order requested, and remind that the justice must go on to conslideLr whether or not to issue tﬁe
order even where statutory criteria are made out: The issuanéé of any order is a discretionary
exercise. As noted in Les&ard, “le]ven after'thc 'stati'1t'o.ry cdﬁditioné have beeﬁ met it may still be
a difficult and complex process to determine wllle‘thelf a search warrant should be issued.”" The
materials (usually an affidavit ér infor;ﬁ;tfidﬁ to obtaln) must contéiﬁ enough information to
permit the justice to make a fair as§essment:of the interests at stake and potential impéct of the

order sought.14

12. Assuming that statutory criteria are met, justices must engage in a complex balancing
exercise to determine whether it is af)prqpriate to issue the ordélf r“e'q_:ue.s't,e:d:, With or \;irithOut
amendments or conditions. The anal;:sis ca.nnot 'péésibly look tfhel s_ai‘ne"yi’r‘x _eaCh‘ ‘ca:se_. ‘How'ever,
Lessard sets out part_iculafized factors to be con51dered by a j;u;st_ic,_e anSidérir;_g a "r‘e('_']qest‘for

authorization targeting media sources:

13 Lessard, at p. 444 (per Cory J., for the majority). : :

14 Lessard, at 445 (Factor #4). The Media Coalition asserts that statutory criteria should be
“strictly applied” and that justices should not make inferences without “direct evidence” or read
materials from a perspective that “favours the state” (Factum, paras. 18-20). These are general
comments about judicial functions in search warrant review that do not bear on the relevance of
the Lessard test. Any test should, of course, be applied objectively and conscientiously.

= ': 5



a. ldentifying Interests [Lessard #3]

The exercise of discretion requires ba.lancmg the mterests at stake The _]ustlce must
consider the particular state interests in 1nvest1gatmg and prosecuting crime, as well
as the important Charter protected rights to privacy and to gather and disseminate
news that may be engaged to various degrees. The vital role of the media in

~ protecting democratic society must be borne in mind. If the-media is an innocent

- third party, this fact will also weigh in the ana1y51s ;

b. Reasonable Alternative Sources. [LéSSard #5]

The application should ordlnarlly addreéss potential alternatlve soufces of the
evidence or information and whether efforts have been undertaken to obtain the
alternatlvely placed eV1dence or 1nformat1on

c. Prior Publication [Lessard #6]

The justice should consider the degree to which information sought has already been
published or disseminated. Prior publication will normally weigh in favour of
granting the order.

d. Minimizing Conditions [Lessard #7]
A justice should consider whether particular conditions have been or can be attached

to an authorization to reduce any potential negative impact on news gathering and
publishing activities of the media target.

B) A Strong Track Recofd

13.  The Lessard framework has _withstc_zodz t_hveit'est of time. It 1s a ﬂexible test, qlldepg for
the myriad nuanced cucumstances thatcanarlse in a given ce}ge.. It has not gqpe unchallenged by
the media. In 2010, in R. v. National Post, the Suprérhe Court féced an argument much like the
one raised before this Court now, 51m1larly advanced by the BCCLA CCLA a medla coahtlon

and a particular media outlet and Joumahst Blnnte J., for the_ majority, rev1ewed the Lessard

15 The authorization in National Post was a general warrant with an assistance order attached that
required the Post to produce an identified record. That investigation predated the production
order provisions but the warrant and assistance order effectively operated as a production order:
National Post, paras. 21-23, 89-90. '



test and then summarrzed the algument as follows

The appellants and therr medla supporters argue 1hat these B

principles are too general. The media interest, they say, is not just

one of many factors to be taken into account in "all of the

circumstances". The Charter, they contend, entitles them to greater

protection than Lessard and New Brunswick provide. Thus, armed

with ss. 2(b) and 8 of the Charrer the appellants seek are- :

examination of the existing law. -
14. The majority of the Court in National Post rejected the argument that s. 2(b) required a
re-structuring or enhancement of the Lessard factors. The Lessard test, which required
mandatory consideration of the s. 2(b) rights and the importance ofprivacy for the media in their
news gathering and dissemination activity, was found to approprliat’ely. embody concern for the
vital role of journalists to democratic Canadian society:. Suppression of crime is also a
fundamental objective of civil society, and one that can conflict with media interests in search
applications. National Post confirmed that the principles in Lessard provide solid guidance and

ensure that the public rights and lnterests in'both free press and crime suppression will be

weighted heavily in the jUdicial lens."” ‘;The;man;latory' reﬂectlon:on all of the circumstances in a

given case, including the speciﬁc impact on hews-' gathering and dissemination acti\fities of the
target media premise, guarantees full and rigorous analysis of the important press interests

engaged.'®

15. Ona practical level, the ,t'es‘t__‘,is workmg T he“lhtervener BCCLA, Who advarices the claim

that a restructuring is ne_eded, contradlcts its owh claim that the framework is insufficient to

16 National Post, at para. 32.
17 National Post, at paras 28-32.
18 National Post, at para 31 ‘



protect journalists. The cases of Dﬁnphy, 19 CBC v Manitoba, and R'v. CBCZQFIelied on by the
BCCLA, demonstrate that the test as currently framed is providing a meaningful standard that

works to prevent overbroad or unnecessary searches of media premises.

3. Bevond this Case: Confidential Sources

16. This appeal is not about access to eonﬁdential source identification. However, several
parties have raised the issue of the enhancedl protections required in - involving confidential
sources and claims of journalist/source privilege. National Post dealt with such a clétir'n. Even in
those circumstances, where privilege claims Wefe .engaged (though ultinsately unsubstantiated),
the Lessard test was found to be the proper guidiug _fremewo_rl__c for consideration of judicial
authorization. Potential privilege claims are dealt-with in a sepafate analytical framework.
Anticipated privilege issues will be considered by an issuing j'uStice,and can be addressed
through conditions for sealing and subsequent court determ1nat10n of pr1v11ege clalms, or made
the subject of applications pursuant to s.487. 0193 (4)(b) where the authorlzatlon sought isa
general production order.”! 3 Case—by-eaSe"pttytlege_arguulents arise in many seareh contexts but
do not import additional eeustitutioual standard_sj 1nto :the warrant ';egime.zz;The Eeteuﬁal for

privilege claims in no way undermines the continuing efficacy of the Lessard test.

192006 CarswellOnt 1234 (S.C.J.).

20 R v. Canadian Broadcasting Corporation, 2007 NLCA 62, 270 Nfld. P.E.LR. 117.

2! See R, v. Thomson Reuters Canada Ltd., 2013 ONCJ 568, [2013] O.J. No. 4937 and CTV v,
Canada, 2015 BCPC 65, [2015] B.C.J. No. 616. i :

22 R. v. Gruenke, [1991] 3 S.C.R. 263 (religious communications); R. v. Serendip Physiotherapy
Clinic (2004), 73 O.R. (3d) 241 (C.A.) (health records); R. v. Dickson, 2013 ONSC 6250, [2013]
0.J. No. 6418 (medical records); R. v. J.O., [1996] 0.J. No. 4799 (Gen. Div) (psychiatric
records). These cases are to be dlstmguxshecl from solicitor-client privilege, a class privilege
which is presumed to apply to the group and may therefore be treated dlfferently Serendip, at
para. 17 ;



4. The “Changing Times” Argument

17.  The Media Coalition suggests that after nearly 25 years, the Lessard test needs updating
to accommodate technological development in Canadian society. There are several problems
with the assertion. First, the Suprerne Court re-examined and applied the test in 2010. So it is 6
years, not 25, since the top ycourt evaluated the .cont‘inuing effle’et’ivleness_' of the franle'WOrk.23
Second, there is nothing about the,-Les;vard test that, ie.focused on or limited by the form of the
evidence sought Where 1t is the form of' ev1dence that is the concem for exarhple a computer
search or some kind of new technoioglcal t001‘ | the common lauv approprlately develops to
address any new s. 8 conc;erns.24 Third, where the issue is that police may have other sources of
information through technological survéillance or search techniques, that too is well
accommodated in the existing fratnetzvork. TheIZeasard test 'di-reet‘s justrces: to cons1der 'other
reasonably available means of accessing the sought evidence. For electronic communications,
the other source may sometimes prove to be a telecommunications provider. The existing
framework comfortably accommodates advances in both law enforcement capability and media

practice.”®

2 The matenal sought in Natzonal Post was a brown envelope The police’ wanted the envelope
to forensically analyze it to determine the 1dent1ty of the sender, including extractmg DNA from
saliva potentially left on the envelope’s seal. That kind of investigative purpose is not
qualitatively different from seeking to examine the screen shots in the current case in order to
investigate the message-sender who is charged with crrmmal offences. - ..

24 R. v. Tessling, [2004] 3 S.C.R. 432 (consideting infrared technology), R . Fearon [2014] 3
S.C.R. 621 (search incident to arrest doctrine modified for electronic devrces) R v. Vu, [2013] 3
S.C.R. 657 (re: search and seizure of computers), and R. v. Jones (2011), 107 O.R. (3d) 241
(C.A.)(re: appropriate limitations on computer search).

25 In fact, the Supreme Court of Canada made specific mention of the media’s enhanced use of
technology in National Post, stating that “[j]ournalists are quick to use long-range microphones,
telephoto lenses or electronic means to hear and see what is intended to be kept private” (at para
38). The march of technology does not place advantage or burden on only one s1de ofa
media/law enforcement conflict. AL - -



18. The landscape of technological change does not support a shift in the constitutional
protections required for media entities in judicially authorized s.e.arch or seizure. IBoth sides of
the scale (or all sides of the multi_-faeete& analysis) ére affected by technological rand social.
change. Police do have recourse to more teerr'nologieal tools. But ‘rirnes have changed for the’
media too. Journalists use digital tools for commuhrpation, news gathering and dissemination of
their work. A test that focuses on principles, i'r_lterests' and broad;:considerati'on of;imr)act is best

adaptive to changing contexts.

19. A new test such as that proposed by the Intervener BCCLA which makes a categorical

line and mandatory high threshold for searches on “a journalist or news media Organization”26

would have to go hand-in-hand with a definition of rne_dia that enables justiees to properly define

when the proposed test applies. The appellant says the Journallst’s “role is to provide Canadians

9927

with independent and Ob_] ective information on issues of public 1mportance But of course, not

every person gatheting or spreadlng neyvs w111 share that ObJ ec‘glve, nor neeo ‘rhey; J oumalists
can write, or blog, or speak, on any subject fr.orn-_ th'e triVial tothe nat_ionally pressmg, and can do
so for individual, partisan, financial .;or altrﬁrsti'c r_eesons. As ﬁdtéq in National Post, modern
media is a loose; large and unreéuléte’d group. BrnmeJ , expidined'izs

...the protection attaching to freedom of 'expres'sion is not limited
to ‘traditional media’, but is enjoyed by “ everyone ” (in the words
of 5. 2(b) of the Charrer) who chooses to exercise his or her "
freedom of expression on matters of public interest whether by
blogging, tweetrng, standing on a street corner and shouting the .-
“news” at passing pedestrlans or pubhshmg ina natlonal
newspaper. : o~

% BCCLA Factum, para. 6 -
o Appeﬁant s Factum, para 6. =X
28 Supra, at para. 40, See also Globe and Mazl at paras 20 22 33 36 _
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20. The vast 1'éngc of persons or entities wﬁo may qualify as joumalists only underscores the
need for a flexible test that can accommodate the varied interests and effects that méy be
engaged in a proposed search or seizure. The Lessérd: framewc')rk'is just such a test. It needs no
modification to incorporate the wide-ranging presentation of media interests and laQV

enforcement objectives at 151ay in the digital age.

5. Managing the Chill

21. There is no demonstrated basis to suggest that there will be a chill on media engagement
as a result of the issuance of production orders againsf media entities where the Lessard
framework is applied.”” No freeze has dés,deﬁd‘e'd '_sjncé 2010 when National Post endorsed the
continued application of the Lessard tes.30vNat'ibhdl Post dealt with a promise of confidentiality,
where the suggestion of potential chill would arguably hold grggter sway. Media outlgts and
individual journalists have always had only condltlonal protection to afford sources: Yet the
media in modern society has been widely. accomphshed in bringing to light manly public scandals

and items of extreme public interest for Canadians: They will no doubt continue o do so.

22.  Unfettered access to media-held material; or too ready access to journalist work product

or source identifiers could cause chill or reluctance to participate in news gathering.*! No one is

% See BCCLA F actum, at para 25, clalmmg that chﬂl should be presumed w1thout eVldence in all
media cases: . e

3 1t is of note that Natzonal Post involved c1rcumstances of arguably helghtened Journahstlc
interests over the current case-in that the police there sought the identity of a confidential source.
Even in the face of a privilege claim, the majority of the Supreme Court of Canada found that the
Lessard test for balancing rights in the media warrant context was sufﬁcwntly protectwe of 1 press
interests under s. 2(b) of the Charter.

31 See CBC v. Manitoba at para. 74 where the Court notes that “[p]roductlon orders agamst the
media casually given can have a chilling effect [empha51s added]. ' _



advocating for that. There has been and should be no inhibition in the public airing of important
issues because people are aware. that a Justlce _){ 1ssue authorlzatlon for gatherlng of deﬁned
categories of ev1dence in cnmlnal 1nvest1gat10ns where the s. 2(b) guarantee has: been con51dered
and balanced in all of the circumstances of the case. Each case will depend: on its faets.?2 The
Lessard guidelines ensure that access will be duly;restrained;. The existing frarnework_
appropriately considers potential “chill” and allows justices to recognize and.address potential
negative impact in any given case thorough conditions or denial-of the application. No more is

needed.

6. The Media/Law Enforcement Relationship

23. The “media as 1nvest1gat1ve arm of the state” argument was cons1dered and reJected in
National Post. Bt ﬁnds no more tractron here The (mandatersf) 1nfu51on of Charter Values 1n the
balancing tests ensures that the spec1a1 pos1t10n of the media w111 be glven due werght in the
constitutional analysis of law enfercement_ e‘bjectlves ‘and preposa‘ls. Cqmplylng W1th a judicial
order does not make any citizen an agent of the state. The law_"is_ entitled tot every person’s
evidence;** even when it costs in. tlme money and personal stress to deliver ev1dence 3 That is
the social cost of a robust truth-seeking justice system If police dehberately use. Joumahsts in
place of conducting their own in_yes_ti_gat_lons,that factor may Well be fatal in the balancing of the

Lessard test. It was in CBC v. Manitoba. But the mere 1ssuance of an order d1rected at a third

32 1n Moysa v. Alberta (Labour Relations Board), [1989] 1 S.C.R. 1572, at p. 1580, for example,
the Supreme Court of Canada found no chill had been established when a journalist was -
compelled to testify about her source before the Labour Relations Board and that judicial notice
would not be taken of that effect in every case. There had been no s. 2(b) infringement -
established and one would not be presumed '

33 Supra, at para. 89-90. Argument.in. Appellant s Factum, at paras. 6 89.

34 National Post, at para. 1.

35 CBC v. Manitoba, at para. 71.
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party who holds evidence relevant to a criminal investigation cannot be said to cast that party in

a conspiratorial role with authorities.

24, Law Enforcement and journalists are not always adve_rsarial; Police are frequently the
source of detailed early information prowded to media of all types in pl ess conferences, news
releases, and individual interviews or comments. Sometimes, media entities may be the
repository of evidence sought in a particular investigation. It could be real ev1dence, as in
Nattonal Post, that has been delivered without 1nv1tauon It could be an audlo ﬁle that captures a
crime, or a video that provides an alibi for semeone who was otherw1se suspected 361 It could be
information about the ;wher‘eabouts' of a person, like the instant target, Who has been charged with
serious criminal offences and is at large and potentially putting others et risk. fhe public,
suspect/accused, media and law enforcement interests in any given case cannot be assumed to
fall always in the same lines.”’ That is why a balancing test, not a pre-weighted categorical

approach, is the best mechanism to safely protect all Charter rights and values,

36 See discussion in CanadianOxy at paras. 23-27. Authorities are bound to avoid-tunnel vision
and pursue “as much evidence as possible”, including evidence that could exculpate a suspect.
37 This point is illustrated in New Brunswick, at pp. 476-478, where Cory J. explains that the
media may not be opposed to providing evidence of a crime which they have: .already
disseminated in the public arena and further that police may “very well be interested in
protecting the identity of a media informant in many cases”. In Lessard, at p. 447, Cory J.
similarly suggested that the media may consider voluntarily pmvu:lmg video-to police where
video captures a crime or identifies a perpetrator

= 13



PART III:
ORDER REQUESTED

25. The Attorney General for Ontario respectfully requests pei:rnissioq to make submissions

at oral argument for a period‘o'f‘n‘c"_)'t_ more than 15 minutes, subject to the direction of the panel,

but takes no position on the proper outcome of the instant appeal.:

ALL OF WHICH is respectfully submitted this 22rid:day of December; 2016.

E‘S/W/c/\/

. Susan Magotiaux
Counsel for the Attorney Gg:neral of Ontario
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APPENDIX A:

THE LESSARD TEST

Canadian Broadcasting Corp. v. Lessard, [1991] 3 S.C.R. 421, at p. 445
Canadian Broadcasting Corp. v. New, Brunswzck (Attorney General) [1991]3 S.C.R. 459 at p.

481

1)
2)

3)

4)

5)

6)

7

8)

9

It is essential that all the requirements set out in s. 487(1)(b) of the Criminal
Code for the issuance of a search warrant be met. :

Once the statutory condltlons have been met, the justice of the peace should
consider all of the 01rcumstances in detenmnmg whether to exercise his or her
discretion to issue:a warrant ‘ '

The justice of the peace should ensure that a balance is struck between the
competing interests of the state in the investigation and prosecution of crimes
and the right to privacy of the media in the course of their news gathering and
news dissemination. It must be borne in mind that the media play a vital role
in the functioning of a democratic society. Generally speaking, the news
media will not be implicated in the crime under investigation. They are truly
an innocent third party. This is a particularly important factor to be considered
in attempnng to strike an appropriate balance, including the consideration of
imposing conditions on that warrant.

The affidavit in support of the application must contain sufficient detail to
enable the justice of the peace to properly exercise his or her dlscretlon as to
the issuance of a search warrant.

Although it is not a consl.ltuuonal_ requirement, the affidavit material should
ordinarily disclose whether there are alternative sources from which the
information may reasonably be obtained and, if there is an alternative source,
that it has been investigated and all reasonable efforts to obtam the
information have been exhausted.

If the information sought has been disseminated by the media in whole or in
part, this will be a factor which will favour the issuing of the search warrant.

If a justice of the peace determines that a warrant should be issued for the
search of media premises, consideration should then be given to the

imposition of some conditions on its implementation, so that the media
organization w1ll not be unduly 1mpeded in the pubhshmg or dissemination of
the news. . 2

If, subsequent to the'i 1ssu1ng of a search warrant, 1t comes to light the
authorities failed to disclose pertinent information that could well have
affected the decision to issue the warrant, this may result ina ﬁndlng that the
warrant was invalid. :

Similarly, if the search itself is unreasonably conducted, this may render the
search invalid. : :
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