
 
 

Judicial Developments in Media 
Case Law in France in 2015: 

About Apology and Incitement to 
Discrimination 

 
 
	
  

(and	
  what	
  to	
  expect	
  in	
  2016…)	
  
	
  



French legal references: 
www.legifrance.gouv.fr 



Wearing a tee-shirt could virtually bring your 
mum and uncle to prison (2 months 

imprisonment suspended and  4,000 € fine) 



Why ? 
Ar#cle	
  24	
  of	
  the	
  statute	
  about	
  freedom	
  of	
  the	
  press	
  (29th	
  July	
  1881):	
  
	
  
Apology	
  of	
  crime	
  as	
  “such	
  words	
  on	
  the	
  tee-­‐shirt	
  show	
  in	
  a	
  favourable	
  
way	
  the	
  terrorist	
  a5ack	
  of	
  September	
  11.	
  Such	
  a	
  fact	
  is	
  beyond	
  the	
  
limits	
  ruled	
  by	
  ar<cle	
  10,	
  as	
  Mr.	
  BEGOUR	
  used	
  a	
  young	
  child	
  to	
  promote	
  
criminal	
  acts,	
  which	
  characterizes	
  the	
  offence	
  of	
  apology	
  of	
  crime	
  
defined	
  by	
  ar<cle	
  24	
  of	
  the	
  statute	
  of	
  July	
  29	
  th,	
  1881.”	
  
	
  



Now 
Ar#cle	
  421-­‐2-­‐5	
  of	
  the	
  Criminal	
  Code	
  

	
  
Created	
  	
  by	
  LOI	
  n°2014-­‐1353	
  du	
  13	
  novembre	
  2014	
  -­‐	
  art.	
  5	
  
	
  
Direct	
  incitement	
  to	
  terrorism	
  or	
  public	
  apology	
  of	
  such	
  act	
  should	
  bring	
  to	
  5	
  
years	
  imprisonment	
  and	
  75,000	
  €	
  fine.	
  
Those	
  penalQes	
  reach	
  7	
  years	
  imprisonment	
  and	
  100,000	
  €	
  fine	
  when	
  using	
  
an	
  on	
  line	
  service.	
  
	
  
	
  



About Dieudonne (Mr M’BALA M’BALA) 
We	
  had	
  a	
  judgment	
  on	
  the	
  18th	
  of	
  March,	
  2015	
  	
  about	
  the	
  humorist,	
  
Dieudonne.	
  
He	
  told	
  aUer	
  the	
  terrorist	
  aVack,	
  instead	
  of	
  	
  “I	
  am	
  CHARLIE”,	
  “I	
  feel	
  like	
  
Charlie	
  COULIBALY”	
  (name	
  of	
  one	
  of	
  the	
  terrorist)	
  and	
  was	
  prosecuted	
  
for	
  apology	
  of	
  terrorism.	
  
The	
  prosecutor	
  called	
  for	
  a	
  fine	
  of	
  30,000	
  €	
  and	
  imprisonment	
  if	
  not	
  
paid	
  as	
  the	
  humorist	
  had	
  already	
  been	
  convicted	
  for	
  racist	
  speech.	
  
The	
  maximum	
  penalty	
  is	
  7	
  years	
  imprisonment	
  and	
  a	
  fine	
  of	
  100,000	
  €	
  
(art.	
  421-­‐2-­‐5	
  of	
  the	
  Penal	
  Code).	
  	
  
	
  



The Judgment 
Guilty	
  of	
  apology	
  for	
  terrorism	
  
2	
  months	
  imprisonment	
  suspended	
  
i.e	
  prison	
  if	
  there	
  is	
  a	
  new	
  offense	
  
ProliferaQon	
  of	
  associaQon	
  as	
  plainQffs	
  but	
  only	
  2	
  were	
  admissible:	
  
AssociaQon	
  of	
  VicQms	
  of	
  terrorism	
  
AssociaQon	
  Lawyers	
  without	
  borders	
  
1	
  €	
  damages	
  and	
  1,000	
  €	
  for	
  legal	
  costs	
  



A demonstration for the boycott of 
Israelian products brings fine and 

damages 



Article 24 of the 1881 statute 
	
  
Court	
  of	
  Appeal	
  of	
  Colmar	
  (a	
  former	
  German	
  city…and	
  the	
  birthplace	
  
of	
  Bartholdi)	
  
People	
  were	
  convicted	
  to	
  fines	
  (1,000	
  €)	
  and	
  global	
  damages	
  for	
  all	
  the	
  
plainQffs	
  (12,000	
  €)	
  for	
  provocaQon	
  to	
  discriminaQon	
  linked	
  to	
  origin	
  
and	
  naQonal	
  membership.	
  

Why?	
  
	
  



Court of Appeal Judgment 
	
  
	
  
“[p]rovoca<on	
  to	
  discrimina<on	
  is	
  not	
  covered	
  by	
  freedom	
  of	
  speech	
  as	
  
it	
  cons<tutes	
  a	
  posi<ve	
  act	
  of	
  rejec<on,	
  by	
  incitement	
  to	
  discriminate	
  
between	
  people,	
  excluding	
  one	
  category	
  because	
  of	
  its	
  na<onality:	
  the	
  
producers	
  of	
  Israel.”	
  



Cour de cassation 20th October, 2015 
The	
  highest	
  judiciary	
  court	
  noQced:	
  
-­‐  People	
  were	
  inside	
  the	
  shop	
  when	
  the	
  police	
  came;	
  
-­‐  They	
  were	
  distribuQng	
  leaflet	
  “Pales<ne	
  will	
  live,	
  boyco5	
  Israel”,	
  
“buying	
  Isreali	
  products	
  legi<mates	
  crimes	
  in	
  Gaza”,	
  “Israel	
  murderer,	
  
Carrefour	
  accomplice”	
  naming	
  the	
  trademarks	
  linked	
  to	
  Israel.	
  

	
  



The High Court Solution: Judgment 
Confirmed 

	
  
“Freedom	
  of	
  speech,	
  guaranteed	
  by	
  ar<cle	
  10	
  of	
  the	
  European	
  
Conven<on	
  of	
  Human	
  Rights,	
  can	
  be	
  restricted	
  by	
  paragraph	
  2	
  of	
  this	
  
ar5cle	
  when	
  those	
  measures,	
  as	
  in	
  the	
  case,	
  are	
  necessary	
  in	
  a	
  
democra<c	
  society,	
  for	
  the	
  preven<on	
  of	
  disorder	
  or	
  crime	
  and	
  the	
  
protec<on	
  of	
  the	
  rights	
  of	
  others.”	
  
	
  
	
  



Remarks 
In	
  one	
  hand:	
  
	
  
ArQcle	
  24	
  is	
  too	
  wide	
  for	
  freedom	
  of	
  speech.	
  We	
  should	
  limit	
  it	
  to	
  
direct	
  incitement	
  to	
  hatred	
  and	
  violence	
  as	
  a	
  European	
  case	
  law.	
  
	
  
On	
  the	
  other	
  hand:	
  
	
  
Freedom	
  of	
  speech	
  should	
  respect	
  freedom	
  of	
  the	
  consumer	
  and	
  
freedom	
  of	
  the	
  shopkeeper.	
  



How do we deal with intrusion inside the shop ? 
Freedom of expression vs Free trade & free 

consumer 



We can think that Europe remembers: “Deutsche, wehrt 
euch, Kauft nicht bei Juden” (“Germans, stand up, do 
not buy from Jews”) 



History Makes the Law 
Before the Nuremberg Laws, Jewish 

shops were boycotted 



Necessary in a Democratic Society 
For	
  the	
  European	
  Court	
  of	
  Human	
  Rights,	
  it	
  means:	
  
	
  
-­‐  A	
  pressing	
  social	
  need;	
  
-­‐  A	
  proporQonate	
  measure	
  to	
  the	
  aim	
  pursued	
  

But	
  we	
  have	
  to	
  noQce	
  that	
  ar#cle	
  17	
  of	
  the	
  ECHR	
  is	
  now	
  invoked	
  



ECHR 20 October, 2015 
M’BALA M’BALA 

Dieudonné	
  M’Bala	
  M’Bala	
  had	
  sought	
  to	
  deflect	
  Ar#cle	
  10	
  from	
  its	
  real	
  
purpose	
  by	
  using	
  his	
  right	
  to	
  freedom	
  of	
  expression	
  for	
  ends	
  which	
  
were	
  incompa#ble	
  with	
  the	
  leUer	
  and	
  spirit	
  of	
  the	
  Conven#on	
  and	
  
which,	
  if	
  admiVed,	
  would	
  contribute	
  to	
  the	
  destrucQon	
  of	
  ConvenQon	
  
rights	
  and	
  freedoms.	
  	
  
Consequently,	
  the	
  Court	
  found	
  that	
  under	
  Ar#cle	
  17	
  of	
  the	
  
Conven#on,	
  Dieudonné	
  M’Bala	
  M’Bala	
  was	
  not	
  en#tled	
  to	
  the	
  
protec#on	
  of	
  Ar#cle	
  10.	
  It	
  followed	
  that	
  the	
  applicaQon	
  had	
  to	
  be	
  
dismissed	
  as	
  being	
  incompaQble	
  with	
  the	
  provisions	
  of	
  the	
  ConvenQon,	
  
in	
  accordance	
  with	
  ArQcle	
  35	
  §§	
  3	
  (a)	
  and	
  4	
  (admissibility	
  criteria).	
  	
  



What shall we watch out for in 2016 ? 
	
  
	
  

The	
  trend	
  of	
  case	
  law	
  will	
  certainly	
  be	
  the	
  same	
  if	
  the	
  statutes	
  are	
  not	
  
changed.	
  

	
  


