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ACT:

Constitution of A1ndia, Art. 19(1)(a) and 25(1)-Nationa
Ant hem Si ngi ng of - Conpul sion despite genui ne conscientious
religious objection - Whet her contravenesy Fundament al
Ri ght s.

Prevention of Insult to National Honour Act, 1960, s.3-
Nat i onal Anthem Si ngi ng - of - Refusal on genui ne consci enti ous
religious faith-Wether offence conmitted.

Kerala Education Act, 1959 read wth the Kerala
Education Rules, 1959, s. 36, Chapter 11X Rule 6-Nationa
Anthem . Singing of-Refusal by school pupils on genuine
consci entious religious faith-Wether msconduct entitling
censure suspension di sm ssal of pupil

HEADNOTE

The appel l ants-three children belong to a sect called
Jehovah’s Wtnesses who worship only Jehovah-the Creator and
none other. They refused to sing the National Anthem ’Jana
Gana Mana' Dbecause, according to them it is ~against the
tenets of their religious faith-not the words or the
thoughts of the National Anthem but the singing of it.

They desisted from actual singing only because of their
af oresaid honest belief and conviction but they wused to
stand up in respectful silence daily, during the norning
assenbly when the National Anthem was sung.

A Conmmi ssion was appointed to enquire and report, and
it reported that the <children were "law abiding" and that
they showed no disrespect to the National Anthem However,
under the instructions of Deputy Inspector of Schools, the
Head M stress expelled the appellants fromschool from July
26, 1985.

A representation by the father of the children to the
Education Authorities requesting that the children nmay be
permtted to attend the
519
school pending orders fromthe Governnent having failed, the
appel lants filed a Wit Petition in the H gh Court seeking
an order restraining the authorities from preventing them
fromattending the school. A single Judge and then a
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Di vi sion Bench rejected the prayer of the appellants.

Al'l owi ng the appeal by Special Leave, to this Court,
N

HELD: 1.1. The Fundanental Rights of the appellants
under Art. 19(1)(a) and 25(1) have been infringed and they
are entitled to be protected. The expulsion of the three
children from the school for the reason that because of
their conscientiously held religious faith, they do not join
the singing of the National Anthemin the norning assenbly
though they do stand respectfully when the National Anthem
is sung, is a violation of the fundamental right to freedom
of conscience and freely to profess, practice and propagate
religion. Therefore, the judgnment of the Hi gh Court is set
aside and the respondent’ authorities are directed to re-
adnmit the children intothe school, to pernmt themto pursue
their studies wthout hindrance and to facilitate the
pursuit of their -studies by giving them the necessary
facilities. [538D E;, 539-C D

1.2 There is no provision of |aw which obliges anyone
to sing ‘the National Anthemnor is it disrespectful to the
National Anthem if a person who stands up respectfully when
the National Anthemis sung-does not join the singing.
Proper respect is shown to the National Anthem by standing
up when the National” Anthemis sung. It will not be right to
say that disrespect is shown by not joining in the singing.
Standing up respectfully when the National Anthemis sung
but not singing oneself clearly does not either prevent the
singing of the National Anthem or~ cause disturbance to an
assenbly engaged in such singing so as to constitute the
of fence mentioned in.s. 3 of  the Prevention of Insults to
Nati onal Honour Act. [527B-Q

2.1 Article 19(1)(a) of the Constitution guarantees to
all citizens freedom of speech and expression, but Article
19(2) provides that nothing in Article 19(1)(a) ' shal
prevent a State from making any law, in so far as such | aw
i mposes reasonable restrictions onthe exercise of the said
right. Art. 25(1) guarantees to( all persons freedom of
conscience and the right freely to profess, practise and
propagate religion, subject to order, norality and health
and to the other provisions of Part Il of the Constitution
Art. 51-A(a) of the Constitution enjoins a dub-on every
citizen of India "to abide by the Constitution and respect
its ideals and institutions, the National Flag and the
Nati onal Anthent. [526G H, 527(]
520

2.2 Wile on the one hand, Art. 25(1) itself expressly
subjects the right guaranteed by it to public order
norality and health and to the other provisions of Part II1,
on the other hand, the State is also given the liberty to
nake a law to regulate or restrict any economc, financial
political or other secular activity which may be associ at ed
with religious practice and to provide for social welfare
and reform even if such regulation, restriction or
provision affects the right guaranteed by Art. 25(1).
Ther ef ore, whenever the Fundanmental Right to freedom of
conscience and to profess, practise and propagate religion
is invoked, the act conplained of as offending the
Fundanental Right nust be exami ned to di scover whether such
act is to protect public order, norality and health, whether
it is to give effect to the other provisions of Part 11l of
the Constitution or whether it is authorised by a | aw nade
to regulate or restrict any economc, financial political or
secular activity which nmay be associated with religious
practise or to provide for social welfare and reform [531G
H, 532A- B]
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2.3 Any law which nay be made under clauses 2 to 6 of
Art. 19 to regulate the exercise of the right to the
freedons guaranteed by Art. 19(1)(a) to (e) and (g) nust be
"a law having statutory force and not a nere executive or
departmental instructions. [529E-F]

The two circulars on which the Departnent, in the
instant case, has placed reliance have no statutory basis
and are nere departnental i nstructions. They cannot,

therefore, form the foundation of any action ained at
denying to citizens Fundanental Right under Art. 19(1)(a).
Further it is not possible to hold that the two circulars
were issued in the .interest of the sovereignty and
integrity of India, the 'security of the State, friendly
relation with foreign states, public order, decency or
norality, or in relation to contenpt of court, defamation or
incitement to an offence’ and if not so issued, they cannot
again be invoked to deny a citizen's Fundamental Ri ght under
Art. 19(1)(a). If thetwo circulars are to be so interpreted
as to conpel each and every pupil to join in the singing of
the National Anthem despite his  genuine, conscientious
religious objection, then such conpulsion would clearly
contravene the rights guaranteed by Art. 19(1)(a) and Art.
25(1). [530C E; 529C

Kharak Singh v. State of UP., AR 1963 SC 1295 and
Kameshwar Prasad v, The State of Bihar, [1962] Supp. SCR 369
relied upon.

3. The Kerala Education Act contains -no provision of
rel evance and the appellants in the present case have never
been found guilty of
521
m sconduct such as that described in Chapter I'X, Rule 6 of
the Keral a Educati on Rules. On the other hand, the report of
the Commission, is to the effect that the children have
al ways been well-behaved, |aw abiding and respectful. [528
B- C]

4. The question is not whether a particular religious
belief or practice appeals to our reason or sentinent but
whet her the belief is genuinely and conscientiously held as
part of the profession or practice of religion. Persona
views and reactions are irrelevant. If the belief is
genui nely and consci entiously held it attracts the
protection of Art. 25 but subject, of —course, to the
i nhi bitions contained therein. [533F G

In the instant case, what the petitioners truly -and
conscientiously believe is not in doubt. ~They do not hold
their beliefs idly and their conduct is not the outconme of
any perversity. The petitioners have not asserted those
beliefs for the first time or out of any (unpatriotic
sentiment Jehovah’s Wtnesses, as they call thenselves,
appear to have always expressed and stood up for/ such
beliefs all the world over. [523C- D

Adel ai de Conpany of Jehovah’'s Wtnesses V. The
Commonweal th, 67 CLR 116; Mnersville School District wv.
Gebitis, 84 Law Ed. US 1376; West Virginia State Board  of
Education v. Barnette, 87 Law Ed. 1628; Donald v. The Board
of Education for the City Hamlton, 1945 Ontario Reports
518, Shel don v. Fannin, 221 Federal Suppl. 766; The
Conmi ssioner Hindu Religious Endowrents, Mdras v. Sr
Lakshm ndra Thirtha Swam ar of Sri Shirur Mitt, [1954] SCR
1005; Rati Lal Panachand Gandhi v. The State of Bonmbay &
Os., [1954] SCR 1055; SP Mttal etc. etc. v. Union of India
JUDGVENT:

Comm ssioner, Calcutta, AIR 1984 SC 51 referred to.
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ClVIL APPELLATE JURISDICTION: Civil Appeal No. 870 of
1986

Fromthe Judgment and order dated 7.12.1985 of the
Kerala High Court in WA . No. 483 of 1985

F.S. Nariman, T.S. Krishnanurthy lyer, K J. John and M
Jha for the Appellants.

G Vi swanat ha lyer and Ms. Baby Krishnan for
Respondent Nos. | to 3.

522

P.S. Poti, EMS Anam and Janes Vincent for the
Respondent s.

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J. The three child-appellants, Bijoe.
Bi nu Mol and Bi ndu Enmanuel, are the faithful of Jehovah’'s
Wtnesses. They attend school.  Daily, during the norning
Assenbly, when the National Anthem’Jana Gana Mana’' is sung,
they stand respectfully but they do not sing. They do not
sing because, according to them it is against the tenets of
their religious faith-not-the words or the thoughts of the
Anthem but the singing of it. This they and before them
their elder sisters who attended the sane school earlier
have done all these several years. No one bothered, No one
worried. No one thought it disrespectful or unpatriotic. The
children were left in peace and to their beliefs. That was
until July, 1985, when sone patriotic gentlenan took notice.
The gentl eman thought it was unpatriotic of the children not
to sing the National = Anthem He happened to be a Menber of
the Legislative Assenbly. So,~ he put a question in the
Assenbly. A Comm ssion was appointed to enquire and report.
W do not have the report of the Commission. W are told
that the Conmmi ssion reported that the children are 'I|aw
abiding’ and that they showed no di srespect to the Nationa
Anthem Indeed it is nobody s case. ~that the children are
other than well-behaved or that they have ever | behaved
di srespectfully when the National 'Ant hem was sung. They have
al ways stood wup in respectful silence. But these matters of
consci ence, which though better left alone, are sensitive
and emotionally evocative. So, under the instructions of
Deputy Inspector of Schools, the Head M stress expelled the
children from the school fromJuly 26, 1985. The father of
the children nmade representations requesting that his
children may be pernitted to attend the school~ pending
orders from the Governnent. The Head M stress expressed her
hel pl essness in the matter. Finally the childrenfiled a
Wit Petition in the H gh Court seeking an order restraining
the authorities frompreventing themfrom attendi ng School
First a learned single judge and then a D vision  Bench
rejected the prayer of the children. They have now cone
before us by speci al | eave under Art. 136 of the
Constitution.

We are afraid the H gh court nisdirected itself and
went off at a tengent. They considered, in mnute detail
each and every word and thought of the National Anthemand
concl uded that there was no word
523
or thought in the National Anthem which could offend
anyone's religious susceptibilities. But that is not the
guestion at all. The objection of the petitioners is not to
the |l anguage or the sentinents of the National Anthem they
do not sing the National Anthem wherever, ’'Jana Gana Mana
in India, 'CGod save the Queen’ in Britain, the Star-spangl ed
banna in the United States and so on. In their words in the
Wit Petition they say, "The students who are Wtnesses do
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not sing the Anthem though they stand up on such occasions
to show their respect to the National Anthem They desi st
fromactual singing only because of their honest belief and
conviction that their religion does not pernmit themto join
any rituals except it be in their prayers to Jehovah their
God. "

That the petitioners truly and conscientiously believe
what they say is not in doubt. They do not hold their
beliefs idly and their conduct is not the outcone of any
perversity. The petitioners have not asserted these beliefs
for the first time or out of any wunpatriotic sentinent.
Jehovah’s Wtnesses, as they call thenselves, appear to have
al ways expressed and stood up for such beliefs all the world

over as we shall presently show Jehovah’s Wtnesses and
their peculiar beliefs though little noticed in this
country, have been noticed, —we find, in the Encyclopaedia
Britannica and have been t he subj ect of judicia

pronouncenent s el sewhere.

In " The ~New Encyclopaedia Britannica (Macropaedi a)
Vol . 10 'page 538, after nentioning that Jehovah's Wtnesses
are "the -adherents of the apocalyptic sect organized by
Charl es Taze Russell in the-early 1870", it is further
nmenti oned, " They believe that the Watch Tower Bible and
Tract Society, their Jlegal agency and publishing arm
exenplifies the wll of God and proclains the truths of the

Bi bl e against the evil triunmvirate of ~ organi zed religion,
the business world, and the state .. The ‘Wtnesses also
stand apart fromcivil society, refusing to wvote, run for

public office, serve.in any armed forces, salute the flag,
stand for the National Anthem or recite the pledge of
al | egi ance. Their religious stands have brought clashes with
various governnments, resulting in lawsuits, npb violence,
i mprisonnent, torture, and death. At one time nore than
6,000 Wtnesses were inmates of Nazi concentration canps,
Conmuni st and Fascist States usually forbid Witch Tower
activities. In the US. the society has taken 45 cases to
the Supreme Court and has won significant victories for
freedom of religion and speech. The Wtnesses have been | ess
successful in claimng exenptions as mnisters fromnilitary
service

524

and in seeking to wthhold blood transfusions from their
children."

Sone of the beliefs held by Jehovah’s Wtnesses -are
mentioned in a little detail in the statenent  of case in
Adel ai de Conpany of Jehovah’s Wtnesses v. The Comopnweal t h,
67 CLR 116 a case decided by the Australian H gh Court. It
i s stated,

"Jehovah’s Wtnesses are an associ ati on of persons
| oosel y or gani sed t hr oughout Australia and
el sewhere who regard the literal interpretation of
the Bible as Fundanental to proper religious
beliefs.™

"Jehovah’s W tnesses bel i eve t hat God,
Jehovah, is the Suprene ruler of the wuniverse.
Satan or Lucifer was originally part of God s
organi zation and the perfect nman was pl aced under
him He rebelled against God and set up his own
organi zation in challenge to God and through that
organi zation had ruled the world. He rules and
controls the world through naterial agencies such
as organi zed political, religious, and financia
bodies. Christ, they believe, cane to earth to
redeem all men who would devote them selves
entirely to serving God’s will and purpose and He
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will come to earth again (His second com ng has
al ready begun) and will over-throw all the powers
of evil."

"These beliefs |ead Jehovah’s Wtnesses to
proclaimand teach publicly both orally and by
means of printed books and pamphlets that the
British Empire and also other organized politica
bodi es are organs of Satan, unrighteously governed
and identifiable with the Beast in the thirteenth
chapter of the Book of Revelation. Also that
Jehovah's W tnesses are Christians entirely
devoted to the Kingdom of God, which is "The
Theocracy" that they have no part in the politica
affairs of the world and nust not interfere in the
| east manner ~with war between nations. They nust
be entirely neutral and not interfere wth the
drafting of men of mnations they go to war. And
al so that wherever there is a conflict between the
laws of Almghty God and the Laws of nman the
Christian nmust always obey God’'s law in preference
to man’'s law. ALl" | aws of men, however, in harnony
with God’s |aw the Christian obeys. God's lawis
expounded and taught by Jehovah’s W tnes-

525
ses. Accordingly they refuse to take an oath of
al l egiance to the King or other constituted human
authority."
The case of Adel ai de Conpany of Jehovah's Wtnesses v.
The Commonweal th (supra) arose out of an action to restrain
the Commonwealth of Australia fromenforcing the Nationa
Security (Subversive Associ-ations) Regul ations to the
Jehovah’ s Wt nesses.
M nersville School District v. Gobitis, 84 Law. Ed. US
1375 and West Virginia State Board of Education v. Barnette,
87 Law Ed. 1628 are two cases decided by the Anmerican
Suprenme Court in which Jehovah’'s w tnesses clained that they
could not be conpelled to salute the flag of the United
States while reciting pledge of allegiance. 1In the latter
case, Jackson, J. referred to the particular belief of the
Wtnesses which was the subject matter of that case, as
foll ows:
"The Wtnesses are an uni ncorporated body teaching
that the obligation inposed by law of God is
superior to that of laws enacted by tenpora
governnent. Their religious beliefs include a
literal version of Exodus, Chapter XX, ~verses 4
and 5, which says "Thou shall not make upto the
any graven inmage, or any |ikeness of ‘anything that
is in heaven above, or that is in the earth
beneath, or that is in the water under the earth;
thou shalt not bow down thyself to them “nor serve
them" They consider that the flag is an "inage"
within this command. For this reason they refuse
to salute
Donald v. The Board of Education for the City Ham lton
1945 Ontario Reports 518 is a case decided by the Court of
Appeal s of Ontario where the objection by Jehovah's
Wtnesses was to saluting the flag and singing Nationa
Anthem The Court referred to the follow ng belief of the
Jehovah’ s Wt nesses:
"The appellants, father and sons, are affiliated
with "Jehovah's W tnesses" and believe that
saluting the flag and joining in the singing of
the national anthem are both contrary to and
f orbi dden by conmand of Scripture-the forner
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because they consider the flag an "inmage" within
the literal neaning of Exodus, Chapter XX verses 4
and 5, and the latter because, while they respect
the King and the State, the prayer voiced in this
anthemis not conpatible
526

with the belief and hope which they hold in the
early coming of the new world, in the governnent
of which present tenporal states can have no
part."

Shel don v. Fannin, 221 Federal Supp. 766 a case deci ded
by the United States District Court of Arizona al so arose
out of the refusal of Jehovah’'s Wtnesses to stand when the
Nati onal Anthem was sung. The Court observed:

"This refusal =~ to participate, even to the extent
of standing, wthout singing, is said to have been
dictated by their religious beliefs as Jehovah's
Wtnesses, requiring their literal acceptance of
the Bible as they W rd of Al mghty God Jehovah.
Bot h precedent and authority for their refusal to
stand is clained to be found in the refusal of
three Hebrew  children Shadrach, Meshach and
Abednege, to bow down at the sound of rusica

instruments playing patriotic- religious nmusic
t hroughout the | and at the  order of King
Nebuchadnezzar of ancient Babylon.. (Daniel 3:
1328) For a simlar reason, nenbers of the
Jehovah's Wtnesses sect refuse to recite this
Pl edge of « All egiance to the Flag of the United
States viewing this patriotic cerenpny to be the
worship of a graven inmage. (Exodus 20: 4-5).
However, by sone process of reasoning we need not
tarry to explore, they are willing to stand during
the Pl edge of Allegiance, out of respect for the
Flag as a synbol of the religious freedom they
enjoy (See Board of Education v. Barnette, 319 US
624 (1943)."

It is evident that Jehovah’'s Wtnesses, wherever they
are, do hold religious beliefs which may appear strange or
even bizarre to us, but the sincerity of their beliefs is
beyond question. Are they entitled to be protected by the
Constitution?

Article 19(1)(a) of the Constitution guaranteesto al
citizens freedom of speech and expression, but Article 19(2)
provides that nothing in Art. 19(1)(a) shall prevent a State
from making any law, in so far as such |aw  inposes
reasonable restrictions on the exercise of ~the right
conferred by the said sub-clause in the interests of the
sovereignty and integrity of India, the security of the
State, friendly relations with foreign States, public order
decency or norality, or inrelation to contenpt of court,
def amation or incitement to an offence. Art. | 25(1)
guarantees to all persons freedom of conscience and the
527
right freely to profess, practise and propogate religion
subject to order, norality and health and to the other
provisions of Part |1l of the Constitution. Now, we have to
exam ne whether the ban inposed by the Kerala education
aut horities against silence when the National Anthemis sung
on pain of expulsion fromthe school is consistent with the
rights guaranteed by Arts. 19(1)(a) and 25 of the
Constitution.

W nay at once say that there is no provisions of |aw
whi ch obliges anyone to sing the National Anthem nor do we
think that it is disrespectful to the National Anthemif a
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person who stands up respectfully when the National Anthem
is sung does not join the singing. It is true Art. 51-A(a)
of the Constitution enjoins a duty on every citizen of India
"to abide by the Constitution and respect its ideals and
institutions, the National Flag and the National Anthem"
Proper respect is shown to the National Anthem by standing
up when the National Anthemis sung. It will not be right to
say that disrespect is shown by not joining in the singing.

Par | i ament has not been unmi ndful of ’National Honour’
The Prevention of Insults to National Honour Act was enacted
in 1971. Wiile s. 2 deals with insult to the Indian Nationa
Flag and the Constitution of India, s. 3 deals with the
Nati onal Ant hem and enacts,

"Whoever, intentionally prevents the singing of
the National ~Anthem or causes disturbance to any
assenbl y engaged-in such singing shall be punished
with inprisonnent for-a termwhich extend to three
years or with find, or with both."
Standing up respectfully when the National Anthemis sung
but not  'singing oneself clearly does not either prevent the
singing of the National _Anthem or —cause disturbance to an
assenbly engaged in such singing so as to constitute the
of fence mentioned in's. 3 of the Prevention of Insults to
Nati onal Honour Act.

The Kerala Education Act contains no provision of
rel evance. Section 36, however, enables the Government to
nmake rules for the purpose of carrying into effect the
provisions of the Act and in particular to  provide for
standards of education and courses of study.  The Kerala
Education Rules have been mnmade pursuant to the powers
conferred by the Act. Chapter VIII of the Rules provides for
the organi sation of instruction and progress of pupils. Rule
8 of Chapter VIII
528
provides for noral instruction and expressly says "Mra
instruction should forma definite programme in every schoo
but it should in no way wound ‘the social or religious
susceptibilities of the peoples generally." The rul'e goes on
to say that 'the conponents of a high character’ should be
i mpressed upon the pupils. One of the conponents is stated
to be ’'love of one’'s country’'. Chapter 11X deals wth
discipline. Rule 6 of Chapter |IX provides for the censure,
suspensi on or dismssal of a pupil found guility of
del i berate in-subordination, mschief, fraud, nmal-practice
in examnations, conduct likely to cause -unwholesone
i nfluence on other pupils etc. It is not suggested that the
present appellants have ever been found guility of
m sconduct such as that described in Chapter I'X, Rule 6. On
the other hand, the report of the Conm ssion, we are told,
isto the effect that the children have al ways been well -
behaved, | aw- abiding and respectful.

The Keral a Education Authorities rely upon t wo
circulars of Septenber 1961 and February 1970 issued by the
Director of Public Instruction, Kerala. The first of these
circulars is said to be a Code of Conduct for Teachers and
pupils and stresses the inportance of noral and spiritua
val ues. Several generalisations have been nade and under the
head patriotismit is nentioned,

"Patriotism

1. Environnent should be created in the school to
develop the right kind of patriotisne in the
children. Neither religion nor party nor anything
of this Kkind should stand against one's |ove of
the country.

2. For national integration, the basis must be the
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school .
3. National Anthem As a rule, the whole schoo
shoul d participate in the singing of the Nationa
Ant hem "
In the second circular also instructions of a general nature
are given and para 2 of the circular, wth which we are
concerned, is as follows:
"It is conpulsory that all schools shall have the
nor ni ng Assenbl y every day bef ore act ua
i nstruction begins. The whole school with all the

pupils and teachers shall be gathered for the
Assenmbly. After the singing of the National Anthem
t he whol e school shall, in one voice, take

529
the National Pledge before narching back to the classes."

Apart from the fact ~that the circulars have no |ega
sanction behind themin the sense that they are not issued
under the  authority of any statute, we also notice that the
circulars do not oblige each and every pupil to join in the
singing even if he has any conscientious objection based on
his religious ~faith, nor “is any penalty attached to not
joining the singing. On-the other hand, one of the circulars
(the first one) very rightly enphasise the inmportance of
religious tolerance. It is said there, "All religions should
be equally respected.™

If the two circulars are to be so interpreted as to
conpel each and every pupil to join in the singing of the
Nati onal Anthem despite his genui ne, conscientious religious
obj ection, then such compul sionwould clearly contavene the
rights guaranteed by Art. 19(1)(a) and Art. 25(1).

We have referred to Art. 19(1)(a) which guarantees to
all citizens freedomof speech and expression and to Art.
19(2) which provides that nothing in Art. 19(1)(a) shal
prevent a State from naking any law, in so far as such | aw
i mpose reasonable restrictions on the exercise of the right
conferred by Art. 19(1)(a) in the interests  of the
sovereignty and integrity of India, the security of the
State, friendly relations with foreign States, public order
decency or norality, or in relation to contenpt of ‘court,
def amation or incitement to an offence. The law is now well
settled that any |law which may be nade under clauses (2) to
(6) of Art. 19 to regulate the exercise of the right to the
freedons guaranteed by Art. 19(1)(a) to (e) and (g) nust be
"a law having statutory force and not a nmere executive or
departrental instruction. |In Kharak Singh v. State of U P.
AIR 1963 SC 1295 the question arose whether a police
regul ati on which was a nere departnental instruction, having
no statutory basis could be said to be a | aw for| the purpose
of Art. 19(2) to (6). The Constitution Bench answered the
guestion in the negative and said,

"Though | earned Counsel for the respondent started
by attenpting such a justification by invoking s.
12 of the Indian Police Act he gave this up and
conceded that the regulations contained in Ch. XX
had no such statutory basis but were nerely
executive or departnental instructions franed for
the guidance of the police officers. They would
not therefore be "a law' which the State is
entitled
530

to nake under the relevant cls. (2) to (6) of Art.
19 in order to regulate or curtail fundanenta

rights guaranteed by the several sub-clauses of
Art. 19(1), not would the same be "a procedure
established by law' within Art. 21. The position
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therefore is that if the action of the police
which is the armof the executive of the State is
found to infringe any of the freedons guaranteed
to the petitioner the petitioner would be entitled
to the relief of mandanus which he seeks, to
restrain the State from taking action wunder the
regul ations. "
The two circulars on which the departnent has pl aced
reliance in the present case have no statutory basis and are
nere departmental instructions. They cannot, therefore, form
the foundation of any action aimed at denying to citizen's
Fundanental Right wunder Art. 19(1)(a). Further it is not
possible to hold that the two circulars were issued 'in the
interest of the sovereignty and integrity of India, the
security of the State, friendly relation wth foreign
States, public order, decency or norality, or in relation to
contenpt of court, defamation ~or incitenment to an offence
and if not so issued, they cannot again be invoked to deny a
citizen' s / Fundanental Ri ght under Art. 19(1)(a). In
Kaneshwar Prasad v. The State of Bihar, [1962] SUPP. SCR 369
a Constitution Bench of the court- had to consider the
validity of Rule 4A of the Bihar Covernnent Servants’
Conduct Rules which prohibited any form of denpnstration
even if such denonstration was innocent. and incapable of
causing a breach of public tranquility. The court said,
"No doubt, /if the rule were so franed as to single
out those types of denpnstration which were likely
to lead 'to a disturbance of public tranquility or
whi ch woul'd fall under the other limting criteria
specified in “Art. 19(2) the validity of the rule
coul d have been sustained. The vice of the rule,
in our opinion, consists inthis that it lays a
ban on every type of denpnstration-be the sane
however innocent and however incapable of causing
a breach of public tranquility and does not
confine itself to those forms of denonstrations
which mght lead to that result.”

Exam ning the action of the Education Authorities in the

light of Kharak Singh v. State of Utar Pradesh (supra) and

Kameshwar Pradesh v. State of Bihar (supra) we ~have no

option but to hold that the expul sion of the children from

the school not joining the singing of

531

the National Anthemthough they respectfully stood up  in

silence when the Anthem was sung was violative of  Art.

s19(1) (a).

Turning next to the Fundanental Right guaranteed by
Art. 25, we may wusefully set out here that article to the
extent rel evant:

"25(1) Subject to public order, norality and
health and to the other provisions of this Part,
all persons are equally entitled to freedom of
consci ence and the right freely to profess,
practise and propagate religion

(2) Nothing in this article shall affect the
operation of any existing |law or prevent the State
from maki ng any | aw

(a) regulating or restricting any economc, financial
political or other secular activity which may be associ at ed
with religious practice;

(b) providing for social welfare and reform or the
throwing open of Hindu religious institutions of a public
character to all classes and sections of H ndus."

(Explanations I and Il not extracted as unnecessary)
Article 25 is an article of faith in the Constitution
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incorporated in recognition of the principle that the rea
test of a true denbcracy is the ability of even an
insignificant mnority to find its identity wunder the
country’s Constitution. This has to be bornein mnmnd in
interpreting Art. 25.

We see that the right to freedomof conscience and
freely to profess, practise and pr opagat e religion
guaranteed by Art. 25 is subject to (1) public order

norality and health; (2) other provisions of Part IIl of the
Constitution; (3) any law (a) regulating or restricting any
econom c, financial, political or other secular activity

which may be associated wth religious practice; or (b)
providing for social welfare and reformor the throw ng open
of Hindu religious institutions of a public character to al

cl asses and sections of H ndus. Thus while on the one hand,
Art. 25(1) itself expressly subjects the right guaranteed by
it to public order, norality and health and to the other

provisions of Part Ill, on the other hand, the State is al so
given the liberty to nake a law to regulate or restrict any
econom ¢, financial, political or other secular activity

whi ch may  be associated with religious practise and to
provide for social welfare and reform even if such
regul ation, restriction or provision affects the right
guaranteed by Art. 25(1). Therefore,
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whenever the Fundanental Right to freedom of consci ence and
to profess, practise and propagate religion-is invoked, the
act conpl ai ned of as of fendi ng the Fundanmental R ght nust be
exam ned to discover whether such act is to protect public
order, norality and health, whether it is to give effect to

the other provisions of  Part IIl of the Constitution or
whether it is authorised by a law nade to regulate or
restrict any economic, financial, ~political or  secular

activity which nmay be associated with religious practice or
to provide for social welfare and reform It is the duty and
function of the Court so to do. Here again as mentioned in
connection with Art. 19(2) to (6), it nust be a | aw having
the force of a statute and not a nmere executive 'or a
departnental instruction. W may refer here to the
observations of Latham CJ. in Adel ai de Conpany of Jehovah’s
Wtnesses v. The Commonwealth (supra), a decision of the
Australian Hi gh Court quoted by Mikherje, 3. in the Shrirur
Mutt case. Latham CJ. had said:
"The Constitution protects religion within a
conmuni ty organi zed under a Constitution, so that
the continuance of such protection necessarily
assunes the conti nuance of the comunity so
organi zed. This vi ew mnmakes it possible to
reconcile religi ous freedom with or der ed
government. It does not nean that the nere fact
that the Comonwealth Parlianent passes-a lawin
the belief that it wll pronote the peace, order
and good government of Australia precludes any
consideration by a court of the question whether
or not such a law infringes religious freedom The
final determi nation of that question by Parlianent
woul d renove all reality fromthe Constitutiona
guarantee. That guarantee is intended to limt the

sphere of action of t he | egi sl ature. The
interpretation and application of the guarantee
cannot, under our Constitution, be left to

Parlianment, If the - guarantee is to have any rea
significance it nust be left to the courts of
justice to determine its neaning and to give
effect to it by declaring the invalidity of |aws
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which infringes it and by declining to enforce
them The courts wll therefore have the
responsibility of determ ning whether a particul ar
law can fairly be regarded, as a law to protect
the existence of the comunity, or whether, on the
other hand, it is a law "for prohibiting the free
exercise of any religion." The word "for" shows
that the purpose of the legislation in question
may properly be taken into account in determ ning
whether or not it is a law of the prohibited
character."
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What Latham CJ. has said about the responsibility of the

court accords with what  we have said about the function of

the court when a claimto the Fundanental Right guaranteed

by Art. 25 is put forward.

The neani ng of the expression 'Religion” in the context
of the ~Fundamental Right to freedom of conscience and the
right to profess, practice and propagat e religion
guar ant eed by Art. 25 of the Constitution, has been
expl ai ned-in the well known cases of ~The Conmi ssioner, Hi ndu
Rel i gi ous Endowrents, Madras v. Sri Lakshmindra Thirtha
Swam ar of Sri  Shirur Mitt, [1954] SCR 1005 Rati La
Panachand Gandhi v. The  State of Bombay & Ors., [1954] SCR
1055 and S. P. Mttal Etc. Etc. v. Union of India & Os,
[1983] SCR 729. It i's not necessary for our present purpose
to refer to the exposition contained in these judgments
except to say that in the first of these cases Mikherjea, J.
made a reference to "Jehova' s Wtnesses" and appeared to
guote with approval the views of Latham CJ., of the
Australian High Court_in Adel ai de Conpany V. The
Conmonweal th (supra) and those of the Anmerican Supreme Court
in Wst Virginia State Board of Education v. Barnettee
(supra). In Ratilal’s case we al sonotice that Mikherjea, J.
guoted as appropriate Davar, J.”s follow ng observations In
Jarnshedji v. Soonabai, 23 Bomaby |LR 122:

"If this is the belief 'of the Community and it is
proved undoubtedly to. be the belief of the
Zoroastrian conmmunity,-a secul ar Judge-is bound to
accept that belief-it is not for -himto sit in
judgenent on that belief, he has no right to
interfere with the consci ence of a doner who makes
agift in favour of what he believes to be the
advancenent of his religion and the welfare of his
conmuni ty or mankind."
We do endorse the view suggested by Davar J's observation
that the question is not whether a particular religious
belief or practice appeals to our reason or sentinent but
whet her the belief is genuinely and conscientiously held as
part of the profession or practice of religion. Qur persona
views and reactions are irrelevant. |If the belief is
genui nely and conscientiously held it attracts t he
protection of Art. 25 but subject, of course, to the
i nhi bitions contained therein

In Mnersville School Dist. v. Gobitis (supra) the
guestion arose whether the requirenment of participation by
pupils and public schools in the cerenony of saluting the
national flag did not infringe the liberty guaranteed by the
14t h amendnent, in the case of a pupil who re-
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fused to partici pate wupon sincere religious grounds.
Frankfurter, J. great exponent of the theory of judicia
restrain that he was speaking for the majority of the United
States Supremne Court upheld the requirement regarding
participation in the cerenobny of flag salutation primarily
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on the ground,
"The wisdom of training children in patriotic
i mpul ses by those conpul sions which necessarily
prevade so nmuch of the educational process is not
for our independent judgment ..... For oursel ves,
we mght be tenpted to say that the deepest
patriotismis best engendered by giving unfettered

scope to the nost crochety beliefs.. But the
courtroomis not the arena for debating issues of
educational policy. It is not our province to

choose anong conpeting considerations in the
subtl e process of securing effective loyalty to
the traditional i deal s of denocr acy, whi | e
respecting at t he samne tinme i ndi vi dua
i di osyncracics anong a people so diversified in
racial origins and religious allegiances so to
hol d woul'd in effect make us the school board for
the country.” That authority has not been giving to
this Court. not should we assunme it."

Frankfurter, J' s view, it is seen, was founded entirely upon

his conception of judiciall restraint. In that very case

Justice Stone dissented and said,
"It (the Covernment) may suppress religious
practices  dangerous to norals, and presunmably
those also which are inimcal to public safety,
health and / good order. But it is a |long step, and
one which '| am unable to take, to the position
that Governnent rmay, as - a supposed, educationa
measure and . as a means - of disciplining young,
conpel affirmations ~which violate their religious
consci ence. "

Stone, J. further observed:
"The very essence of the liberty which they
guaranteed is the freedom of the individual from
conpul sion as to what- he shall think and what he
shal |l say, at least. where the conpulsionis to
bear fal se witness to his religion"
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It was further added:
"Hi story teaches wus that there have been but few
infringenents of personal liberty by the State
whi ch have not been justified, as they are here,
in the nane of righteousness and the public good,
and few which have not been directed, as they are
now, had politically hel pl ess manners."

We do not think that it is necessary to consider the case of

Cobitis at greater length as the decision was overrul ed very

shortly after it was pronounced by the same’ court in West

Virginia State Board of Education v. Barnette (supra).

Justices Black and Douglas who had agreed wth ~Justice

Frankfurter in the Gobitis’s case retraced their steps and

agreed with Justice Jackson who gave the opinion of the

court in West Virginia State Board of Education v. Barnette

(supra). Justice Jackson in the course of his opinion

observed
It is alsoto be noted that the conpul sory flag
salute and pledge requires affirmation of a belief
and an attitude of nmind. It is not clear whether
the regul ation contenpl ates that pupils forego any
contrary convictions of their own and becone
unwi I Iing converts to the prescribed cerenony or
whether it wll be acceptable if they sinulate
assent by words without belief and by a gesture
barran of neaning. It is now a conmonplace that
censorshi p or suppression of expression of opinion
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is tolerated by our Constitution only when the
expression presents a dear and present danger of
action of a kind the State is enpowered to prevent
and puni sh. It would seem that involuntary
affirmati on could be commanded only on even nore
i medi ate and urgent grounds than silence. But
here the power of compulsion is invoked without
any allegation that remamining passive during a
flag salute ritual creates a clear and present
danger that would justify an effort even to nmuffle
expression. To sustain the conpul sory flag salute
we are required to say that a Bill of R ghts which
guards the individual’s right to speak his own
mnd, left it open to public authorities to conpel
himto utter what is not in his mnd."

Justice Jackson referred to Lincoln' s fanmour dilema 'nust a
government of necessity be too strong for the liberties of
its people, or too weak to maintain its own existence' and

added,
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Deal i ng wi
aut hority
t he School

"I't may be doubted whether M. Lincoln would
have t hought that the strength of governnment to
maintain itself would be inpressively vindicated
by our confirmng power of the state to expel a
handf ul /of children from 'school. Such over
sinmplification, so handy in political debate,
often lacks the precision necessary to postul ates
of judicial reasoning. If validly applied to this
problem the wutterance cited would resolve every
i ssue of power in favour of those in authority and
woul d require us to override every |iberty thought
to weaken or delay execution of their policies.

CGovernment of limted power need. not be
anem c governnent. Assurance that rights are
secure tends to dimnish fear and jealousy of
strong governnment, and by making us feel safe to
live wunder it makes (for its better /support.
Wthout pronise of alimting Bill of Rights'it is
doubtful if our Constitution could have nustered
enough strength to enable its ratification. to
enforce those rights today is not to choose weak
government over strong government. It is only to
adhre as a nmeans of strength to individual freedom
of mind in preference to officially disciplined
uniformty for whi ch hi st ory i ndi cates a
di sappoi nting and di sastrous end."
th the argument that any nterference with the
of the school Board would in effect nmake the court

Board for the country as suggested by Justice

Frankfurter, Justice Jackson said,

"There are village tyrants as well as- village
Hanpdens, but none who acts under color of lawis
beyond reach of the Constitution .. W cannot,

because of npdest estimates of our conpetence in
such specialities as public education, wthhold
the judgnent that history authenticates as the
function of this court when liberty is infringed."

Justice Jackson ended his opinion with the statenent

"I'f there is any fixed star in our
Constitutional constellation, it is that no
official, high or petty, can prescribe what shal
be orthodox in politics, nationalism religion, or
other matters of opinion or force citizens to
confess by word or act their faith therein. |If
there are any circunstances which permt an
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exception, they do not now occur to us.
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We think the action of the local authorities
in compelling the flag sal ute and pl edge
transcends constitutional limtations on their
power and invades the sphere of intellect and
spirit which it is the purpose of the First
Anmendnent to our Constitution to reserve from al
official control."
Shel don v. Fannin (supra) was a case where the pupils
refused even to stand when the National Anthem was sung. W
do not have to consider that situation in the present case
since it is the case of the appellants and it 1is not
di sputed that they have al ways stood up and they wll always
stand up respectfully when the National Anthemis sung.

Donald v. Hamilton Board Education (supra) was again a
case of objection by Jehovah' s w tnesses to flag salutation
and singing the national anthem G llanders, J.A , said:

"There is no doubt that the teachers and the
school board, in the case now being considered, in
good faith prescribed the cerenmony of the flag
salute only ~with the thought of inculcating
respect for the flag and t he Empire or
Conmmonweal't h of” Nations which events of recent
years have given nore abundant reason than ever
before to love and respect. If | were permitted to
be guided by ny personal views, | would find it
difficult ‘to wunderstand how any well-disposed
person could offer objection to joining in such a
salute on religious or other grounds. To me, a
conmmand to join the flag salute or the singing of
the national anthem would be a comand not to join
in any enforced religious exercise, but, viewed in
proper perspective, to join .in an act of respect
for a contrary principle, that is, to pay respect
to a nation and country which stands for religi ous
freedom and the principle that people may worship
as they please, or not at all."

"But, in considering whether or not such exercises may
or should, in this case, be considered, as having devotiona
or religious significance, it would be nm sleading to proceed
on any personal views on what such exercises mght include
or exclude."

After referring to Jackson, J's opinion in Wst Virginia
State Board of Education v. Barnette (supra) and sone ot her
cases, it was further observed,
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"For the Court to take to itself the right to
say that the exercises here in question had no
religious or devotional significance m ght well be
for the Court to deny that very religious freedom
which the statute is intended to provide. "

"It is wurged that the refusal of the infant
appel lants to join in the exercises in question.is
di sturbing and constitutes conduct injurious to
the noral tone of the school. It is not clainmed
that the appellants thenselves engaged in any
all eged religious cerenpnies or observations, but
only that they refrained from joining in the

exercises in question .............. To do just
that could not, I think be viewed as conduct
injurious to the noral tone of the school or
cl ass. "

W are satisfied, in the present case, that the

expul sion of the three children from the school for the
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reason that because of their conscientiously held religious
faith, they do not join the singing of the national anthem
in the norning assenbly though they do stand up respectfully
when the anthemis sung, is a violation of their fundamental
right to freedom of conscience and freely to profess,
practice and propagate religion

Shri Vishwa Nath lyer and Shri Potti, who appeared for
the respondents suggested that the appellants, who bel onged
but to a religious denom nation could not claimthe
Fundanental Ri ght guaranteed by Art. 25(1) of t he
Constitution. They purpored to rely upon a sentence in the
j udgrment  of this court in Jagdi shwaranand v. Police
Conmi ssi oner, Calcutta, AR 1984 SC 51. The question in that
case was whether the Ananda Margis had a fundanental right
within the neaning of “Art. 25 or Art 26 to perform Tandava
dance in public streets and public places. The Court found
that Anand Marga was a Hi ndu religi ous denom nation and not
a separate religion. The court exam ned the question whet her
the Tandava dance was a religious rite or practise essentia
to the tenets of the Ananda Marga and found that it was not.
On that finding the court concluded that the Ananda Marga
had no fundanental right to perform Tandava dance in public
streets and public places. In course of the discussion, at
one place, there is found the foll ow ng sentence:

"M . Tarkunde, Counsel for the petitioner had

cl ai med
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protection of Art. 25 of the Constitution, but in
view of our finding that Ananda Marga was not a
separate religion. —application of = Art. 25 is not
attracted."
This sentence appears to have crept into the judgnent by
sonme slip. It is not a sequitur to the reasoning of the
court on any of the issues. In fact, in the subsequent

par agraphs, the court has expressly proceeded to consider
the claim of the Ananda Marga to perform Tandava dance in
public streets pursuant to the right clainmed by them under
Art. 25(1).

We, therefore, find that the Fundanmental Rights of the
appel l ants under Art. 19(1)(a) and 25(1) have been infringed
and they are entitled to be protected. W allow the appeal,
set aside the judgnent of the Hi gh Court —and direct the
respondent authorities to re-admt the children into the
school, to permt them to pursue their studies wthout
hi ndrance and to facilitate the pursuit of-their studies by
giving them the necessary facilities. W only wish to add:
our tradition teaches tolerance; our philosophy preaches
tol erance; our constitution practices tolerance; |et us not
dilute it.

The appellants are entitled to their costs.

M L. A Appeal -al | owed.
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