Cekos In Ekspert

YcTtaBHu cyq y cactasy: npeacenHuk ap boca Henaguh n cyanje op Onuneepa Byuuh, ap Mapuja Opaiwukuh,
Bbpatucnas bhokuh, BecHa Unuh-MNpenuh, ap Ardew Kaptar-Ogpu, KatapuHa MaHojnosuh-AHgpuh, mp MyunaH
Mapkosuh, ap Oparax CtojaHoBuh u Mpeapar heTkoBuh, Ha OCHOBY unaHa 167. ctas 1. Tayka 1. YcraBa
Penybnuke Cpbuje, Ha cegHmum ogpxaHoj 22. jyna 2010. rognHe, AOHEO je

OANYKY

(Cn. rnachHuk PC 6p. 89/10)

OcHOoBHM TeKCT Ha cHaau of, 29/11/2010 , y npumenun og 29/11/2010

1. YTBphyje ce ga Hucy y carnacHocTu ca YctaBom n notepheHnm mefyHapogHum yrosopuma cnegehe
onpenbe 3akoHa 0 n3smMeHama u gornyHama 3akoHa o jaBHOM MHdpopMucamwy ("Cnyx6enn rnacHuk PC", 6poj
71/09):

- ogpenba unaHa 1. ctas 1. kojom je y unaHy 14. 3akoHa o jaBHOM nHdopmucary ("Cnyx6eHn rnacHuk
PC", 6p. 43/03 n 61/05) gogat HoBM cTaB 1. u TO y Aeny Koju rnacu: "JaBHO rnacuno Moxe OCHOBaTK
Aomahe npaBHo nuue (OCHMBaY jaBHor rnacuna)”;

- oapeabe unaHa 2. kojuma je nocrne 4naHa 14. 3akoHa o jaBHOM MHAOPMUCaky AodaT HOBM YnaH 14a m
TO CT. 5. oo 7. ynaHa 14a;

-ogpenbeun. 4. 0o 6.

2. Opbwja ce npeanor 1 He NpMxBaTajy ce UHMLMjaTMBe 3a yTBphMBaHe HEYCTaBHOCTU 1 HECArnacHOCTH ca
notepheHum mehyHapoaHuMm yroBopuma oapenaba unaHa 1. 3akoHa 13 Tadke 1.y geny Koju ce ogHocu Ha
OpYyry peveHuuy HoBogopator ctaea 1. unaHa 14. 3akoHa o0 jaBHOM nHopMucary 1 ogpegaba unaHa 2.
3akoHa 13 Tadke 1.y geny Koju ce ogHocu Ha cT. 1. ao 4. HoBogoaator unaHa 14a , Ha ctaB 1. HoBogogaror
ynaHa 146 n Ha HoBogoaaTw YnaH 148 3akoHa O jaBHOM MHOPMUCaHLY.

3. Opbauyjy ce 3axTeBu 3a 00yCTaBy M3BPLLEHA MOjeAMHAYHOT aKTa U paghe Koja je npeay3eTa Ha OCHOBY
3akoHa 13 Tauke 1.

Ob6pasnoxene

YcTaBHOM cyay Cy NOAHETW NPEASior U TpU NHMLMjaTUBE 3a OLIEHY YCTaBHOCTU M carfacHoOCTU ca NoTepheHum
mefyHapoaHum yrosopuma ogpefada 3akoHa 0 MamMeHama v gonyHama 3akoHa o jaBHOM MHopMmncary
("Cnyx6enn rnacHuk PC", 6poj 71/09).

Mpeanorom og 23. centembpa 2009. roanHe ocnopeHe cy ogpende ynaHa 1. ctas 1,4n. 2,4, 5. n 6.
HaBegeHor 3akoHa. NHuuyunjatmeom o 14. centembpa 2009. rognHe, nopeg ogpegabaun. 1,2 ,4,5. n 6.
ocnopeHe cy 1 ogpenbe unaHa 7. 3akoHa, 40K Cy MHULUMjaTMBama nogHeTum YcrtaBHom cyay 15. n 30.
centembpa 2009. rognHe ocnopeHe oapeabe un. 2,4 ,5. n 6. n 7. 3akoHa.

OsnawheHn npeanaray ocnopaBa ogpendy ynaHa 1. ctas 1. 3akoHa 0 nameHama u gonyHama 3akoHa O jaBHOM
nHOpMMCakby Y Aeny KOjuM je unaH 14. ocHOBHOr TekcTa 3akoHa AonyweH oapeaboM Aa jaBHO rmacuno Moxe
ocHoBaTu gomahe npaBHO nuue (OCHMBaY jaBHOr rnacuna). HaeegeHa ogpenba ocnopeHa je ca CTaHoBuULTA
HEeHe carnacHocTu ca ogpenbama unana 17 , ynadHa 18. ctas 2, unaHa 20 , unaHa 46. ctas 1. n unaHa 50. cTas
1. YctaBa Penybnuke Cpbuje, kao 1 ca cTaHOBMLUTa carfacHocTu ca ogpeabama unarna 10. EBponcke
KOHBEHLMje 3a 3alTUTY IbyACKUX NpaBa 1 OCHOBHUX cnoboaa ("Cnyx6eHun nuct CLUIN - MehyHapogHu yrosopu”,
6p. 9/03, 5/05 1 7/05) n unana 19. MehyHapogHor nakta o rpahaHckum 1 nonUTUYKMM npasuma ("Cnyx6eHu
nnct CPPJ - MefyHapoaHu yrosopu", 6poj 7/71), y3 ykasuBare Aa ce Ha Ha4yuH Kako je TO NponmcaHo
ocnopeHoM ogpenbom yckpahyje npaBo CBMM (OU3NYKUM NULMMA - AOMahMM M CTPaHMM, Kao U CTPaHUM
npaBHUM NuuMMa ga 6yay ocHMBauM jaBHUX rnacuna. Y npeanory ce getarbHO M3Hoce pasnoan 360r Kojux, no
MULLIIbEHY Npeanaraya, ocnopeHa ogpenbda Huje y carnacHocTu ca o3HavYeHUm ogpeabama Ycrasa u



notepheHux MmefyHapoaHux yrosopa, a nocebHo ce nctuye aa ogpenba ynaHa 50. ctas 1. YcTaBa, Kojom ce
jemun cnoboga meguja, ytephyje Aa je ceako cnobogaH aa 6e3 ogobpera, Ha HaunH NpeasuheH 3aKoHOM,
OCHWBa HOBWHE 1 Apyra cpeAcTBa jaBHor obaBeluTaBara, U3 Yera cnegu Ja Hema yCTaBHOr OCHOBa Aa ce 0Ba
cnobopa orpaHmym gomahmum usnyknM nNuumMMa, a kako ogpenda yunaHa 17. Ycrasa ctpaHuyuma y Penybnmum
Cpbuju rapaHTyje cBa NpaBa 3ajeM4yeHa YCTaBOM U 3aKOHOM, M3y3€EB NMpaBa Koja No YcTaBy M 3aKOHY UMajy camo
apxxasreaHn Peny6nvke Cpbuje, To, N0 MULLIIbEHY Npeanarada, 3akoHogasal, H1je MMao OCHOBa Ja CTpaHa,
Kako bmaunyka, Tako 1 NpaBHa Nuua UCKIby4Ymn of npaea Aa y Peny6nvumn Cpbuju 6yay ocHMBa4M jaBHOr rnacuna.

Ha, y ocHOBW, MCTMM apryMeHTMMa 3acHUBajy ce U ocrnopaBaka HaBedeHe oapenbe 3akoHa nsHeTa y
npBonogHeToj numymjatmeKn. lNopeg Tora, oBOM nHnumjatneom ogpenda ynaHa 1. ctas 1. 3akoHa 0 M3ameHama u
aornyHama 3akoHa OCNopeHa je 1 y Aeny Kojum je unaH 14. 3akoHa o0 jaBHOM MHOopMUCaky A0MYyHEH 0apeadom
Ja ce jaBHO rnacuno ynucyje y Pernctap jaBHux rnacuna, y3 obpasnoxene ga ce Ha 0Baj HaunH OCHUBaYy
"ocum obaBe3e ocHMBaHa (M peructpaymje) npasHor nuua, Hamehe gogaTHa obasesa ynuca y jow jegaH
perucrap, WTO MOXe Yy 3aBUCHOCTW Of, YCIOBa U MOCTynka ynuca 6uTu nocpeaHo orpaHuyene cnoboge meauja”.

Oppenba ynaHa 2. 3akoHa nNpeanorom 1 nHumjaTmBama OCrnopeHa je y Aeny Kojum ce nocne 4ynaHa 14. 3akoHa
0 jaBHOM MHOpMMCaky Aodaje HoBw YnaH 14a . MNpegnaray n nHnumjatopn cmatpajy aa ogpeabe ct. 1. m 2.
OBOr YnaHa, Kojuma ce Nponucyje Aa OCHUBAaY jaBHOr rrnacuna He MOXe NPeHeTW, HATU Ha APYrk HauvH
pacnonaraTi MPaBOM Ha jaBHO rMacuno unm NpaBoM Ha u3gaBake jaBHOr rnacuna u fa je yroBop 0 TakBOM
MPeHOoCyY MUNu pacrnonarakwy HULITaB, HACY Y carfacHOCTK ca YCTaBOM 3ajeMyYeHnM NpaBoM Ha UMOBUHY U3
ynaHa 58. YcraBa, ca OCHOBHMM Hayenmma ekoHoMcKor ypehena yTepheHnm ogpenbama ynaHa 82. Yctasa u
yCTaBHUM ogpeabama 0 eKOHOMCKOM ypehery Koje rapaHTyjy Aa je npefy3eTHUWTBo crnoboaHo ( 4naH 83. cTtas
1. YcTaBa) 1 fa npaBa cTeyveHa ynarakem KanuTana Ha OCHOBY 3aKOHa, He MOry 3aKOHOM OUTU ymakeHa ( YnaH
84. ctaB 3. YcraBa), kao Hu ca ynaHom 1. [NpBor npoTokona y3 EBponcKy KOHBEHLMjy 3@ 3aLUTUTY FbYACKNX
npaBa n 0CHOBHUX cnobopa. Takohe, nctmye ce ga HaBefeHe ogpende HUCY y carnacHOCTU HU ca YyCTaBHUM
NPUHUMNOM 3abpaHe CcMakera AOCTUMHYTOr HUBOA IbyACKMX NpaBa ( YnaH 20. ctae 2. YcTaBa), jep 0BakBO
OrpaHu4Yer-€e y paHujum nponncuma Koju cy ypehusanm obnact jaBHor HpopMmucaka Hmje noctojano. Kao
pasnor ocnopaBaha ogpegaba ct. 3. n 4. unaHa 14a 3akoHa HaBOAM Ce HUXOBa HecarnacHocT ca ogpenbama
ynaHa 20. cTtas 2, ynaHa 46. u ynana 50. ctae 1. YcraBa, unaHa 10. EBponcke KOHBeHUMje 3a 3alTUTY rbyaCKUX
npasa 1 OCHOBHMX cnoboaa u YnaHa 19. MehyHapoaHor nakta o rpafjaHCKMM 1M NONUTMYKMM NpaBmMMa, y3
obpasnoxere Aa 3abpaHa oCHUBaH-a jaBHOr rnacuna nog UCTUM UNM CANYHUM UMEHOM, Y Cnyyajy Aa je jaBHo
rnacuno npectano 6pvcarwem U3 perncTpa Unm Ha OpYrv Ha4mH, N 4a je NpecTarno HheroBo WTaMnake Unm
nsgaBarbe, orpaHvyaBsa camy cnoboay OCHMBaHa jaBHOr rnacuna, a TuMme 1 crnobony MyLbeHa u
n3spaxasaka, Kao 1 Aa cmawyje JOCTUrHYTM HUMBO Npasa y 0BOj obnacTu, jep n3 HaBeaeHux ogpenaba, no
MULIbEHY Npegnaraya u nHnumjatopa, npomsnasm obaesesa pegoBHOr (KOHTUHYMPAHOT) U3gaBama jaBHOr
rnacuna, koja y paHvjem nepuogy Huje noctojana. OcnopeHe cy n ogpenbe cT. 4, 5. n 6. unaHa 14a 3akoHa o
jaBHOM MHpopMUcamy, KojumMa je nponucaHa obaBesa jaBHOr TyxuoLa Aa y cnyyajy nospeae 3abpaHe
nsgasarba jaBHOr rmacuna nog UCTUM Uy CAMYHUM MMEHOM UIK U3faBaka jaBHOr rnacuna Koje Huje ynmcaHo y
Perucrap, 6e3 ognarata nokpeHe NOCTynak 3a NpuMBpegHy NpecTyn npes HagnexHUm cygoMm 1 3aTpaxu
n3puuarwe Mepe NpMBpemMeHe obycTaBe AenaTHOCTU U3f4aBaksa jaBHOr rrnacuna, kao n obaeese cyaa aa 'y poky
of 12 catv o nogHoLeHa Npeanora jaBHor TyXuoua OCHMBaYy U3pekHe HaBeaeHy mepy. Ykasyje ce aa cy u
oBe oapenbe 3akoHa HecarnacHe ca uctum ogpegbama Ycrasa v noTepheHnx mehyHapogHux yrosopa Kao u
onpenbe cT1. 3. n 4. unanHa 14a, jep ce wMMa, NO CTaBy Npeanaraya u nHuumjaTtopa, MUMO YCTaBom yTBPHEeHNX
pasnora, NoKPeHyTH NoCcTynak 360r y4nHieHor NpuBpeaHOr NpecTyna yBOAM Kao joLl jefaH pasnor 3a 3abpaHy
jaBHOr rmacuna, a jeaaH og UHVLMjaTopa cmaTpa 1 a ce ocriopeHum ogpeabama HapyLluasa jeQUHCTBO NpaBHOr
nopeTka u "cTBapa HenpuxBaTibMBa npakca yBohewa HOBUX BpPCTa caHKuuja u nocedbHMx noctynaka", wro
ocrnopeHe ogpende YMHU HecarnacHuM n ca ogpeadama ynaHa 4. ctaB 4, unaHa 142. ct. 2. n 3. 1 unaHa 156.
YcTaBa.

OcnopaBajyhn ogpenby unaHa 2. 3akoHa 0 nusmMmeHama u gonyHama 3akoHa O jaBHOM MHGOpMUCaRY Y Aeny
Kojum je nocne 4naHa 14. ocHOBHOr TekcTa 3akoHa gogaT HoBu ynaH 146 , kKojum je nponucaHo ga Pernctap
jaBHUX rmacuna Boau opraHu3auuja HaanexHa 3a Boherwe perncrpa npmBpeaHux cybjekarta, a 4a MUHUCTap
HagnexaH 3a nocrose jaBHor nHopmMncarwa bnunxke ypefyje HaumMH Bofewa perucrpa jaBHmx rnacuna,
nogHOCMOLUM MHULKWjaTMBa HaBOAE Aa je OBUM 3akoHOoAaBsal, "npenycTno opraHy M3BpLUHE BNacTu Aa Ha HejaBaH



Ha4YMH 1 MO COMNCTBEHOM Haxohemy, ypehyje HaunH Boherwa Perncrpa jaBHux rnacuna koju je oBMM 3aKOHOM
yBEAEH Kao KOHCTUTYTUBHU €MEMEHT OCHMBaH-a jaBHUX rnacuna”, yume ynuc y Peructap "nobwuja kapakrep
nocpegHor ogobpensa”, WTo ocnopeHy oapeaby YMHM HecarnacHOM npe cBera 3ajeM4yeHoj cnoboam meanja s
ynaHa 50. ctaB 1. YcTtaBa.

MHnumjatnBama ce ogpende unaHa 2. 3akoHa ocnopasajy W y geny Kojum je nocne ynaHa 14. 3akoHa o jaBHOM
nHopMUcarwy godat HoBM YnaH 14B, y3 HaBoAe Aa ce ogpenbama ynaHa 14B jeauHO 3a OCHUBAYe jaBHUX
rnacuna yBoge Mepe KOHTPOMe NocrnoBaka Koje He MNOCToje 3a NpUBPELHA APYLUTBA U Npeay3eTHUKE Yy APYTUM
obnactnma nocnoeama, LWTo, N0 MULLIbEHY NHMLUMjATOPA, OCHMBAYe jaBHUX rMacuna cTaeiba y HejeaHak
nosnoxaj u npeacraerba "oTBOPEHM NPUTUCAK Ha CPeACcTBa jaBHOr MHopmucana". Ctora cy, npema cxsaTtamy
MHMLMjaTopa, ocnopeHe oapende HecarnacHe ca ogpenbama yn. 21, 50. n 83. YcTtasa 1 unaHa 14. EBponcke
KOHBEHUMje 3a 3alTUTY JbYACKUX NpaBa M OCHOBHUX cnobopaa.

Mpegnorom n MHUUuWjaTMBama y LenunHu je ocnopeH ynaH 4. 3akoHa o uameHama 1 gornyHama 3akoHa O jaBHOM
MHopMUCaky KOjUM Cy nocne YnaHa 92. ocHoBHOr TekcTa 3akoHa goaarte ogpenbe yun. 92a n 926 , a kojuma
Ce Kao npuBpeaHn NpecTyn Nponucyjy OCHMBakE jaBHOr rnacuna nog UCTUM UMu CAMYHUM MMEHOM, CYNPOTHO
3abpanu yTBpheHoj y unaHy 14a ctaB 3. 3akoHa 1 u3gaBarbe jaBHOr rnacuna Koje Huje ynmucaHo y Peructap (
ynaH 92a ), kao 1 noepeaa oapefaba 3akoHa o ob6aBe3n NoLWTOBaHa NPETNOCTAaBKE HEBMHOCTU M O 3aLUTUTH
ManoneTHuka ( unaH 926 ). Ykasyje ce ga je nponucueameM Aa cy NpuBpeaHN NpecTyn pagHe Koje No CBOjoj
npupoan Hemajy obenexja npuBpedHOr NpecTyna, Kako je To ogpefheHo onwTumM nponucrMma kojuma ce ypehyje
OBa BpCTa KaxhuBMx gena, noBpeheHo yCcTaBHO HaYyeno jeanHCcTBa NpaBHOr nopeTka u3 ynaHa 4. ctas 1.
YcTaBa. NogHocunauy apyre nHuumjatMee 4oaaTHO ykasyje Aa ogpenda Kojom je Kao npuBpeaHu npecTyn
npeasuheHo usgaBare jaBHOr rnacuna Koje Huje ynucaHo y Peructap jaBHux rmacuna ( 4naH 92a 3akoHa)
notephyje oa ce "oBom ogpendom, y3 ogpendy ynaHa 146 craB 2. ... nocpegHo, NPUKPUBEHO U
HeTpaHcnapeHTHO (ce) yBoae oaobpera 3a OCHMBaH-€ HOBUHA M APYrMX CpeAcTaBa jaBHOr obaBellTaBama”, U3
yera ce, Kako nogHocunal, HaBoAau, Ha NocpenaH, ann HeECYMHMB HAUYUH 3akrbydyje aa je ynuc y Peructap
jaBHUX rnacuna KOHCTUTYTUBHU eNleMEHT OCHUBaHa jaBHOT rnacuna, Wwro je, N0 keroBOM MULLIbEHY, CyNpPOTHO
ynaHy 50. ctas 1. YcTaBa.

OcnopaBajyhu ogpenbe unaHa 4 , kao 1 ogpeabe yn. 5. n 6. 3akoHa, Kojuma cy noBehaHn MUHUMYMU U
MaKCMMyMM HOBYAHMWX Ka3HU Koje ce mory uspehu 3a usspLueHe npekpLuaje nponvcaHe 3akoHOM O jaBHOM
nMHopMUcary, Npegnaray u MHMUMjaTopu NnocebHO Harnawaeajy aa 3anpeheHe HoBYaHe KasHe Koje ce Mory
n3spehu 3a yunweHe npuBpeaHe NpecTyne n npekpLuaje He camo Aa cy u3Hag, y nojeanHUM criyyajeBmma u rno
HEKONUKO JeCceTuHa nyTa, MakCMManHux KasHu Koje ce Mory nponucaTtiy 3a OBe BPCTe KaXmuBUX Aena, Beh ce
Ha oBaj Ha4MH 030MIBHO OrpaHMyaBa 1 yrpoxasa OCTBapuBake cnoboge meanja 3ajemyeHe unaHom 50. ctas 1.
YcTtaBa n ogpenbama ynaHa 10. EBponcke KOHBEHLMjE 3a 3alUTUTY FbyACKUX NMpaBa M OCHOBHMX crioboga u
ynaHa 19. MefyHapogHor nakta o rpahaHCcKiM 1 NONUTUYKMM MpaBMMa, Te Aa Cy ocnopeHum ogpeabama
nospeheHn 1 ycTaBHM NPUHUUNM O AONYLUTEHOM OrpaHuYdemy SbyACKUX U MarUHCKMX npasa ( unaH 20. cT. 1. 1
3. YcraBa) 1 jegHakocTu cBux npeq YctaBom m 3akoHoM ( YnaH 21. ctaB 1. YctaBa). Tako ce y o6pasnoxemy
NOAHETOr Npeanora HaBoau Aa Cy NPonUcaHe KasHe Hecpa3mepHe, NPeKoMepPHE 1 "y CTaky Cy Aa OKOHYajy
€rsncTeHLMjy jaBHUX rnacuna Kojuma npete TakBe KasHe", a LUTO je Y CynpOTHOCTM ca npakcom Esponckor cyaa
3a Ibyacka npaea koja ce ogHocu Ha npumeHy ynaHa 10. EBponcke KoHBeHLMje, MpemMa Kojoj ce NPUIMKom
ogpefhuBara BMCMHE Ka3He MOpa BOAWTU padyHa ga oHa He Byae TakBa Aa oABpaTth of U3paxaBara
MULLIMbEHA MYTEM jaBHOI rnacuna, HUTK Aa yrpo3un NocTojakse jaBHOr rnacuna kome npeTu nspuuame Takee
KasHe. Y npunor ncte TBpawe, jefaH o4 nogHocunala nHuyujatmee ykasyje v ga je jeqHo og
onwTenpuxeaheHnx npasuna KasHeHor npasa y CBUM LUBUIN30BaHUM 3eMibama fa "MaTtepujanHe nocneauue
ocyZe He cMejy BUTK TakBe Aa yrpoxaBajy ersucTeHLMjy KaxKHeHOr U nnua Koje oH n3gpxasa”, a aa je, Ha
npumep, "nponncmearemM kasHe og 2.000.000 guHapa 3a o4roBOpHO nNuue, OAHOCHO OKO 70 NpoceyHux nnaTa y
Cp6uju, ounTto (je) ga ce noctyna ynpaso CynpoTHO".

KoHauyHO, mogHocuoum ABe uHULMjaTuBe ocnopaajy 1 ogpenbe ynaHa 7. 3akoHa kojuma je yTBpheH pok 3a
OOHOLLEHE NMpoNMca HaaNeXHOr MMHUCTPa O HaunHy Boherwa Perncrpa jaBHux rnacuna u pok 3a OCHMBa4e



jaBHMX rmacuna ga nogHecy npujasy 3a ynuc y Peructap. Ose ogpeabe ocnopasajy ce HaBoherem NCTOBETHUX
pasnora Kojuma je ocnopeHa carnacHocT ca YctaBom ogpefaba 3akoHa kojuma ce ypehyje Perucrtap jaBHux
rrmacmna v nponucyjy caHkumje 3a nsgaBame jaBHOr rnacuna Koje Huje ynucaHo y oBaj perncrap.

Ha 3axteB YcTtaBHor cyaa, HapogHa ckynwtuHa je, 30. HoBemb6pa 2009. roguHe, goctasuna Cyay oarosop,
OOHOCHO MULLIbEHE Ha NOAHETN Npeasor n nHuuujatuee. Y oaroBopy, AoHOCKMaL, ocnopeHor 3akoHa HaBoau
Aa je ocrnopeHa ogpenba YnaHa 1. 3akoHa, KOjoM ce BpLUM AoMyHa YnaHa 14. OCHOBHOI TekcTa 3akoHa, a Kojom
ce nponucyje ko Moxe 6T OCHMBAY jaBHOT rrnacuna "cacsum "Ha nuHujU" paHuje noctojehe perynatuse”, Tj.
onpenbe unaHa 14. ctaB 1. ocHOBHOr TekcTa 3akoHa (Koja je caga nocrana crtaB 2. unaHa 14. 3akoHa), Kojom je
npegsvheHo aa, y cknagy ca 3akoHOM, OCHMBAY MpPaBHOT N1La Koje je OCHMBAaY jaBHOr rnacuna Moxe outn
cBako fomMahe nnu cTpaHo NpaBHO unu maunyko nuue. Y Tom cmucny, nosmea ce Ha ogpenbe 3akoHa o
npuepeaHum apyitemuma ("Cnyx6enn rnacHuk PC", 6poj 125/04) kojuma je gedmHMcaH nojam Apywitea ca
orpaHvyYeHoOM OAroBOpHOLLAY M akuMoHapCKor ApyLUTBa, Kao U Ha TO Aa je cTynaweM Ha cHary 3akoHa o
yapyxekwuma rpahaHa ("Cnyx6enu rmacHuk PC", 6poj 51/09) 3HavajHO nojegHOCTaBIbEHO OCHMBaHE
yopyxemna, "Tako Aa He NocTOoju 3HayajHuja npenpeka Aa cCTpaHo U3NYKO Nuue y4ecTByje y OCHUBaHY jaBHOT
rmacuna”. C Tum y Be3u, obpasnaxe ce 1 ga je notpedbHo nmaTtn y Buay Aa "jaBHo rnacmno Hema CBOjCTBO
npaBHOr nMua, anv ga y npasHOM NPOMETY MOXe MMaTu CBOjCTBO pobe (LTaMnaHa jaBHa rrnacuna) unm omtu
OCHOB 3a MpyXarbe ycryra nonyT ornallaBara (enekTpoHcKa 1 WTamnaHa jasHa rnacuna)”, kao u ga "jeamHo
npaBHO Nu1LEe MOXe UCMYHUTU CBE 3aKOHCKe nopecke obasese koje npovanase 13 NpoMeTa jaBHUX rnacuna y
cBojcTBY pobe n ycnyra Koje ce Ha 6a3u nocTojakba jaBHOr rnacuna npyxajy". [JoHocmMnay ocnopeHor akTa
Takohe nctuye ga ce ocnopeHa ogpenda unaHa 1. 3akoHa He MOXe nocMaTpaTu 04BOjeHOo oA nocebHor gena
YcTaBa koju ce 0gHOCU Ha eKOHOMCKO ypehere 1 jaBHe huHaHcuje, na ¢ TUM y Be3n UCTUYEe da Cy Mepe
yBeaeHe unaHom 1. ctaB 1. ocnopeHor 3akoHa "y NOTNYHOCTW y cknagy ca ogpeabom ynaHa 83. ctaB 2. YcTaBa
KOjOM je 403BOSbEHO OrpaHnyere TPXKULLTA ako je To NoTpebHOo paaw HNp. 3awWwTuTe 3apasrba fbyan Unu pagm
6e3benHocTn Penybnuke Cpbuje, kao n ca ogpendom unaHa 90. YcTaBa kojuM je 3arapaHToBaHa 3awlTuta
notpowwaya". MNopen Tora, AOHOCKMAL, OCMIOPEHOr akTa cMaTpa Aa ocnopeHa ogpeaba unaHa 1. 3akoHa Huje y
CYNpOTHOCTM HU ca ogpeabama unaHa 10. EBponcke koHBeHUMWje 3a 3alTUTY fbYACKMX NpaBa U OCHOBHUX
cnobopaa, jep HaBeaeHe oapenbe KoHBeHuumje "Hurge He roBope O U3PMUYNTOM NpaBy hU3NYKUX nvua ga
OCHMBajy jaBHa rnacuna, HUTU je To pegoBHa ynopegHonpasHa npakca”, seh je ctaBomM 2. OBOr YnaHa
npeasuheHo aa kopuwhewe npasa Ha cnoboay nspaxasaka NoBnayvn 3a coboM Ay>KHOCTU U OArOBOPHOCTU Kao
1 NpaBo Aa ce goMahum 3akoHOAABCTBOM MOry Bnvxe perynucaTtui npoueaype v gpyra nutarwa of 3Hadaja 3a
oBy matepujy. LLITo ce nak Tnye ogpende unaHa 19. MehyHapogHor nakta o rpahaHCKnM 1 NONUTUYKAM
npaBuma, AOHOCMKIAL, OCMOPEHOr akTa cMaTpa Aa je OCnopeHa 3akoHcKka oapeada y noTnyHOCTU UcnyHuna
KpuTepujyme u3 ctasa 3. unaHa 19. MehyHapogHor nakra, koju, kao 1 EBponcka koHBeHUuja, npeasuhajy aa
ocTBapuBame rnpasa Ha crnobofy napaxasara nogpasymesa 1 UCMNyHheHre NOCEOHNX AY>KHOCTU U
0OroBOPHOCTU, anu 1 orpaHMyeHa Koja ce O4HOCE Ha MOLITOBaH-€ NpaBa WU yrrnega opyrux nuua v Ha
3awTuTy Ap>xaBHe 6e36eaHOCTK, jaBHOr peaa, jaBHoOr 3apaBrba U Mopana. [loHocunal, OCnopeHor akTa faroe
nctmye ga ogpende unaHa 2. ocnopeHor 3akoHa HUCY Yy CynpoTHOCTU ca ogpeabama ynaHa 58 . c1. 1. 1 2,
ynaHa 83. ctaB 1. n unaHa 20. YcraBa, kao Hu ca ogpenbama ynaHa 1. MNpeor npotokona y3 EBponcky
KOHBEHLMjy 3a 3alUTUTY JbYACKMX NpaBa U OCHOBHMX crnobofa cTora LWTo ce 0CnopeHuM ogpendbama He
cnpeYvaBa NPoMET jaBHUX rnacuna. Hanme, jaBHa rnacuna Hemajy ctatyc npasBHoOr nuua, Beh je jaBHo rnacuno
"HeoTyhuBM €0 OCHMBAYa jaBHOr rrnacuna Koju Hocu cBa nNpaea U obaBese Koje Cy NPoOUCTEeKNe 13 paga jaBHor
rnacuna". Ynpaso 360r Tora, N0 HaBoAMMa 4oHOCUOLA OCMOPEHOT akTa, "jaBHO rmacuno genu cyabuny
OCHUWBaua jaBHOr rnacuna, Te Moxe 6uTn y npomeTy camo YKOMMKO je y MPOMETY M OCHMBAM jaBHOr rnacuna”,
npu Yemy je BaHO umMaTu y Buay Aa je ogpenbom ynaHa 58. ctas 3. YcrtaBa yTBphHeHO Aa ce 3akOHOM MOXe
OrpaHnynTM HaumH Kopuwhena nvoBuHe. LLITo ce Tuye ocnopeHnx ogpedada 3akoHa Koje ce ogHoce Ha
Bohere NoceBGHOr perucTpa jaBHMX rnacuna, HaBoau ce Aa je AoHowweHheM 3akoHa O jaBHOM MHAdOpMUCaky U3
2003. rogmHe NpecTtao Aa NocToju MHCTUTYT perncTpa jaBHUX rnacuna Koju je oo Taga nocrojao u ga cey
npakcu TO nokasano Kkao BeoMa HeenoTBOPHO, HAPOYNUTO C acnekTa BpLuewa Haa3opa Hag NPMMEHOM OBOT
3aKOHa of CTpaHe MMHUCTaPCTBA HaaMeXHOr 3a NocnoBe y obnactu meguja, jep 6e3 eBuaeHUmje o Tome Koja
jaBHa rmacuna noctoje, Huje yonwTe moryhe npaTtutu NnpMmMeHy oBor 3akoHa. Ca gpyre cTpaHe, NOHOBHO
yBohewe Perncrpa, no HaBoguma AOHOCKMOLA, He 3Ha4M [a YNuc jaBHux rnacuna y nocebaH permcrap nma



KapakTep 0o3Borne, TayHuje ogobpensa 3a obaBmbane AenatHocTu. Haume, ynuc y perncrap ce spLun 6e3
HakHafe, a AOKyMeHTauuja Koja ce npunaxe nNpunmkom ynuca y Peructap jaBHux rnacuna HeonxoaHa je camo
pagv ngeHtudmkaumje cybjekara koju he ce 6aBuTn genatHowhy MHopMUcana, a He paan NpoLeHe HUXoBe
CMOCOBHOCTM MMM KOMMETEHTHOCTU Aa ce oBoM genatHowhy 6ase. [loHocunal, ocnopeHor 3akoHa cMmaTpa ga
yKonuko 6u ce ynuc y Peructap jaBHuX rnacuna cnpoBogmno no npuHuuny 4o6poBorbHOCTU MOrno 6u ce gecuTu
Aa jeaH Oeo jaBHUX rnacuna octaHe Heno3HaT opraHy Koju BpLUM Hag30p Had cnpoBofhereM OBOr 3aKOHa,
ynme 6K ce cnpeunno Heroso cnpoBohene y LenuHu. LLUTo ce nak Tnye HaBoga npegnarada u MHuumjaTopa y
OJHOCY Ha NpONMCUBake HOBYAHMX Ka3HW 3a NpUBpeaHe NpecTyne v NnpekpLiaje, AoHOCKaL, OCNOPEHOor akTa
ncTnye a "oBakBo oaMepaBare BUCUHE Ka3HU NPOMCTMYE U3 YHseHNLE Aa jaBHa rnacuna HUCy camo
npuBpeaHn cybjekTn Beh 1 akTMBHM KpeaTopu OpYLUTBEHE CBECTU U cybjekTn koju obaBrbajy 4enaTtHOCTH oA
onwTer nHTepeca”. Takohe cmaTtpa ga je 6uTHO nctahm aa cy "pellera Koja ce 04HOCE Ha BUCUHY HOBYaHEe
Ka3He 13 unaHa 4. ocnopeHor 3akoHa, y cknagy ca ogpeabom unaHa 18. ctas 2. 3akoHa 0 NpMBPEAHUM
npectynuma, umajyhu y Bugy aa objaeromBare ogpeheHnx nHgpopmaumja uma, namehy octanor, 3a unb
noausame Tupaxa, OA4HOCHO rnegaHocTy, a camum TUM U 3apage”, na ce kasHe 3a npyBpegHe npecTyne, no
MULLIMbEHY JOHOCKOLUA, MOry oapehunBaT y NPoLEHTY, OAHOCHO Y BEAMM M3HOCUMA O OHUX KOju Cy NMPOMUCaHM
y unaHy 18. ctaB 1. HaBegeHor 3akoHa. Ha ocHOBY M3HeTOr, 3akoHoA4aBaL, cMaTpa Aa Cy ocriopeHe oapenbde
3akoHa 0 uameHama 1 gornyHama 3akoHa o0 jaBHOM MHOpMUCaky carnacHe o3HadeHum ogpeabama Ycrtasa u
notepheHux MefyHapoaHux yrosopa.

Y cnpoBefeHOM NOCTynKy YcTtaBHu cyq je yTBpauno cnegehe:

HapopgHa ckynwTHa je foHena 3akoH 0 n3aMeHama v gornyHama 3akoHa o jaBHOM MHdopmMucamy ("CnyxoeHn
rnacHuk PC", 6poj 71/09) Ha ceaHnum oa 31. aBrycta 2009. rognHe. 3akoH je cTynmo Ha cHary 8. centembpa
2009. roanHe.

OcnopeHom oapenbom ynaHa 1. ctaB 1. 3akoHa 0 nsmeHama u gornyHama 3akoHa O jaBHOM MHOpMUCaky
aonykseH je unaH 14. 3akoHa o jaBHOM nHopmucamy ("CnyxbeHu rnacHuk PC", 6p. 43/03 n 61/05), Tako wto
je pogat HoBwm cTaB 1 KojuM je NponMcaHo Aa jaBHO rnacuno MoXe ocHoBaTu gomahe npaBHO nuue (ocHMBau
jaBHOr rmacuna) n ga ce jaBHo rnacuno ynucyje y Peructap jaBHux rnacuna.

Oppenbama unaHa 2. 3akoHa o nsmeHama n gonyHama y 3akoHy og 2003. roguHe cy, nocne ynaHa 14. 3akoHa
popatun un. 14a, 146 n 14 .

Oppenbama unaHa 14a 3akoHa o0 jaBHOM MHpOpMMCaky NPOMNMCAHO je: Aa OCHMBAY jaBHOr rnacuna He MoXe
NpeHeTn HUTU Ha ApYrM Ha4yMH pacrnonaraTi NpaBoM Ha jaBHO rnmacuno UnNu NpaBoM Ha usgaBake jaBHor
rnacvna (ctas 1.); 4a je yroBop wunu gpyrv npaBHu1 nocao Koju 3a npeameT nma npeHoc, 0OQHOCHO ApYro
pacnonarawe npaBuMmMa M3 ctaBa 1. 0BOr YnaHa HuwWTaB (CTaB 2.); Aa y Cnydajy npectaHka jaBHOr rnacuna
Bpucanem U3 permcTpa jaBHux rinacuna unm Ha Apyrn HaumH, OAHOCHO NpecTaHKa WTamnakba unn nigasara
jaBHOr rnacuna, Huje 403BOSbEHO OCHMBAHKE jaBHOI rnacuna nog UCTMM Unm CIIMYHUM UMEHOM KOje MOXe
n3asBartu 3abyHy y nornegy naeHtTuTeTa jaBHor rnacuna (ctae 3.); Aa 3abpaHa u3 craea 3. OBOr YnaHa Baxwu
roAvHy JaHa nodeB of faHa nsgaBarba nocnegher npyMmepka jaBHor rnacuna Koje je npecrano ga nocroju,
OLHOCHO KOje Cce He wTamna, OogHOCHO He u3gaje (ctaB 4.); aa je y cnydajy nospege 3abpaHe ns ctasa 3. oBor
ynaHa, Kao 1 y cnyyajy usgasara jaBHor rracuna Koje Huje ynucaHo y Perncrap jaBHux rnacvna, HaanexHm
jaBHU Tyxxunay ayxaH aa 6e3 ognarara NoKpeHe NocTynak 3a NpUBPEeAHU NPECTyn Npea HaANEXHUM CYyA0M U
3aTpaxu mspuuarwe Mmepe npuBpemeHe obycrtaBe AenaTHOCTU n3aaBaka jaBHor rnacuna (ctas 5.); ga he cygy
poOKy og 12 caTu of nogHoLleHa Npeanora jaBHor Ty)uoua, y cknagy ca 3akoHom, uapehu ocHmBady mepy
npvBpemMeHe obycTaBe AenaTHOCTU U3f4aBaksa jaBHOT rnacuna 4o NpaBOCHaXXHOT OKOHYaha MOCTyrnKa U3 cTaBa
5. oBor 4naHa (unaH 6. ); Aa ce y NOCTYNKy 3a u3puake Mepe U3 cTaBa 6. OBOT YnaHa CXOA4HO NpUMEHsYjY
onpenbe unaHa 24. oBor 3akoHa (cTaB 7).

Oppenbama HoBogogaTor YnaHa 146 3akoHa o jaBHOM MHA)OpPMKCaky NPOMMCaHO je Aa peructap jaBHuX
rnacuna Bogu opraHu3auuja HagnexHa 3a Bohewe permctpa npmeBpeaHux cybjekara u a MMHUCTap Haanexad
3a NocnoBe jaBHOr MHpopMUcara bnvxke ypehyje HaumH Bofera pernctpa jaBHux rriacuna.

HoBwu unaH 148 3akoHa npeasuha: Aa opraHmnsauuja Koja Bogu perucrap jaBHux rnacuna jeaHoOM MEeCeYHO, Ha
3axTeB penybnu4kor opraHa ynpase HafnexHor 3a Nocrnose jaBHor MHopMmncara, 4oCTaBba U3BoA4 U3



perncrpa jaBHMX rnacuna ca nogauuma o0 OCHMBaYuMMa jaBHUX rmacuna (ctas 1.); 4a u3Bopg U3 peructpa jaBHux
rnacuna us ctaesa 1. 0BOr YnaHa cagpXu Has3uB U MaTUyHM BpOoj 3@ CBaKOr OCHMBaYa jaBHOr rmacuna, nogaTak o
HOBYaAHOM Aefy OCHOBHOI KanuTana, Kao 1 npernej CBUX jaBHUX rnacuna Ymju je ocHmBad (cTaB 2.); Aa opraH
yrnpase 13 cTaBa 1. OBOr YnaHa JoCTaBrba M3BOA U3 perncTpa jaBHUX rnacuna opraHmsaumju Kkoja cnposoam
nocTynak NnpuMHyAHe HannaTe (cTaB 3.); Aa opraHusauuja Koja cnpoBoAW NOCTynak NpUHyAHe Hannarte y poky oA
TpW AaHa of AaHa npujema u3Boda u3 ctaBa 1. oBOr YnaHa focTaBrba opraHy ynpase Haaf1eXXHOM 3a NocrnoBe
jaBHOr nHcopMmcara nogaTtke o0 NPUHYOHOj HannaTu 3a CBaKOr O OCHMBAYa jaBHUX rnacuna Koju cy HaBegeHu
y TOM uU3BoAay, ca nocebHOM Ha3HakoMm o nepuogy obyctase cBux nnahara (cTas 4).

Oppenbama unaHa 4. 3akoHa 0 nsmeHama 1 gonyHama 3akoHa O jaBHOM MHAdopMUcaky, nocne ynaHa 92.
3akoHa 0 jaBHOM MHdopMUCarsy, 40AAjy ce HOBM Y. 92a 1 926 .

UnaHom 92a 3akoHa nponucaHo je: ga he ce HoB4aHom kasHom og 1.000.000,00 go 20.000.000,00 guHapa
Kas3HWUTK 3a NPUBPEAHN NPECTYN OCHUBAY jaBHOT rracusia ako OCHYyje jaBHO rnacuio CynpoTHO 3abpaHu U3 YnaHa
14a cTaB 3. OBOr 3aKOHa M ako n3gaje jaBHo rnacuno Koje Huje ynucaHo y Peructap jaBHux rnacuna (4naH
unaHa 14a . ctaB 5), ga he y3 ka3Hy u3 ctaea 1. oBor unaHa cyq nspehm 3awTnTHy mepy 3abpaHe obaBrbaha
AenaTHOCTU uagasara jaBHMX rnacuna, ga he ce 3a npuspedHun npectyn n3 ctasa 1. OBOr 4naHa HOBYaHOM
kasHom og 200.000,00 go 2.000.000,00 gmMHapa KasHUTM OArOBOPHO NuLe Y OCHMBaYY jaBHor rnacuna un ga he
y3 Ka3Hy 13 cTaBa 3. OBOrI YnaHa cyg u3pehu 3awTuTHy Mmepy 3abpaHe BpLueta ogpeheHnx gyKHOCTu.

Oppenbama unana 926 3akoHa npeaBuheHo je: aa he ce HoBYaHOM KasHoM o 25% go 100% 36upa BpeaHoCcTH
YKYMHO NpoAaTor TMpaka jaBHOr rrnacuna, UcnopyyeHor auctpmbytepuma Ha faH objaBrsuBarba MHpopmauuje,
1 BpeoHOCTM NpogaTor ornacHor npoctopa y Tom 6pojy jaBHOr rmacuna, a ko eNekTPOHCKOr jaBHOr rnacuna og
25% no 100% BpeaHOCTU OrnacHor NpocTopa y AaHy Y KoOMe je eMUTOBaH Nporpam y oKBUpY Kojer je objaBrbeHa
MHopmaumja, KasHNTK 3a NPUBPEOHN NPECTYN OCHUBAY jaBHOT rnacuna ako ce y jaBHOM rracuny, CynpoTHO
3abpaHu 13 YnaHa 37. 3aKkoHa, HEKO N1Le 03HaYM YYMHUOLIEM KaKBOT KaXKHMBOT Aena, OAHOCHO Orfiacu KpuBMM
Unn oAroBOpHUM Npe NpaBHOCHAaXXHE OAfYyKe cyaa Unu Apyror HagnexHor opraHa (ctas 1); aa he ce, ako je
npuBpeaHn NpecTyn u3 ctaesa 1. OBOr YnaHa yumkseH nytem objaBrbmBara MHpopmaumje Ha HacnoBHOj CTpaHU
jaBHOr rmacuna, OCHMBaY jaBHOr rnacuna KasHUT1 HOBYaHOM Ka3HOM Yy BUCWHM Koja oaroBapa 301py BpeAHOCTH
YKYMHO NpoAaTor TMpaa jaBHor rnacuna ncnopyyeHor aucTpubytepuma y nepuogy of cefam gaHa padyHajyhu
o4 faHa kaja je uHdopmaumja objaBrbeHa 1 BpegHOCTM NpoAaTor orfiacHor MpocTopa Yy jaBHOM rriacuny y Tom
nepuoay (ctaB 2.); ga he ce, ako je NpMBpeAHM NPeCTyn U3 cTaBa 1. OBOT YflaHa yunkseH NyTeM o6jaBrbuBat-a
WHopMaLmje y eneKTPOHCKOM jaBHOM riacuny y OKBUpY HajaBHUX BECTM MHAPOPMAaTUBHOI Nporpama, OCHMBau
jaBHOr rnacuna kasHMTM HOBYaHOM Ka3HOM Y BUCMHU KOja oAroeapa Bpe4HOCTU NpoAaTor ornacHor npocropa y
jaBHOM rnacuny y nepuogy o4 cegam gaHa padyHajyhm og naHa kaga je uHdopmauuja objasm-eHa (ctaB 3.); Aa
he ce 3a npuBpeaHU NpecTyn M3 ctaea 1. 0BOr YnaHa, HoB4aHoMm ka3Hom og 200.000,00 go 2.000.000,00
AvHapa KasHUTW 1 O4roBOPHO NLLE Y OCHMBAYY jaBHOI rnacuna u oaroBOPHU ypeaHuK jaBHor rnacuna (crtas 4);
Aa he ce HOBYaHOM Ka3HOM M3 cTaBa 1. OBOr YnaHa KasHUTK 3a NpuMBPeaHW NPECTYN OCHMBAY jaBHOr rnacuna
ako, cynpoTHo ogpendama unaHa 41. ct. 2. n 3. 3akoHa, cagp)Kaj jaBHOr rnacuna, Koju Moxe yrpo3nTun pasBoj
MarnoneTHMKa, HUje jacHO U BUAHO O3HAYEH, OOHOCHO aKo je ManofieTHUK Y4YMHEH NPENO3HATIBUBUM Y
o6jaBrbeHoj MHpopmaumju Koja je nogecHa Aa NnoBpeam HEeroBo NpaBo Unu uHTepec (ctas 5); aa he cyg, ako je
Aeno 13 ctasa 1. OQHOCHO CTaBa 5. OBOr UnaHa y4nkeHo NpBu NyT, U3pehun YCNOBHY OCyAy U 3alITUTHY Mepy
jaBHor objaBrbnBara npecyae (ctas 6).

OcnopeHum oapeabama dnaHa 5. 3akoHa n3BpLUeHe cy uameHe y YnaHy 93. 3akoHa O jaBHOM MHOPMUCaHLY,
KOjuM Cy nponucaHn NpekpLuaju 3a nospene nojeanHux ogpenaba oBor 3akoHa M TO Tako WTO je y ynaHy 93.
ctaB 1. 3akoHa MUHUMYM 3anpeheHe HOBYaHe Ka3He 3a OCHMBAaYa jaBHOT rracuna Koju je npaBHo nuue ca
100.000,00 gnHapa nosehaH Ha 1.000.000,00 gnHapa, a makcumym ca 1.000.000,00 gmuHapa nosehaH Ha
10.000.000,00 guHapa, ok je y cTaBy 2. OBOr YnaHa MUHUMYM 3anpeheHe HOBYaHE Ka3He 3a OAroBOPHO Nmue y
npaBHOM nuLy Koje je ocHuBau jaBHor rnacuna ca 10.000,00 guHapa nosehaH Ha 100.000,00 guHapa, a
mMakcumym ca 200.000,00 Ha 1.000.000,00 anHapa.

Oppenbe ynaHa 6. 3akoHa 0 M3MeHama 1 gonyHama 3akoHa O jaBHOM MHopMMUcary ogHoce ce Ha vnaH 95.
3akoHa Koju Takohe ogpeheHa noHalwara cynpoTHa 3aKOHY CaHKLUMOHMLLE Kao npekpLuaj n nponucyje MMHUMYM
N MaKCMMyM HOBYaHE KasHe Koja ce 3a nponucaHu npekpLuaj moxe uspehu. MameHama npeasuheHnm ynaHom 6.



3akoHa ogpenbe unaHa 95. 3akoHa 0 jaBHOM MHOPMUCaKY NpeTpnene cy NpOMeHe y HEKONUKO npaeaua. Kao
npBeo, NpeasuieHo je aa ce HoBYaHe KasHe koje ce Mory u3pehu 3a npekpluaje nponucaHe ctaBom 1. oBor
ynaHa 3a 04roBOPHOr ypeaHuKa jaBHor rnacuna ybyayhe ogHoce Ha OCHMBaYa jaBHOr rnacuna, ¢ TUM LWTO je
MuUHUMYyM 3anpeheHe kasHe ca 30.000,00 guHapa nosehaH Ha 1.000.000,00 anHapa, a makcumym ca 200.000,00
AnHapa Ha 10.000.000,00 guHapa. [pyro, kao kaxrmBe paghe bpucaHe cy ogpenbe tad. 1) u 2) ctasa 1.
ynaHa 95. 3akoHa, koje cy ce oAHOCKIE Ha NoBpeay NpeTrnocTaBke HEBMHOCTU 1 NOBPeAY 3aluTUTe npasa 1
WMHTepeca ManoneTHuKa, NOLWTO Cy NUCTe OBe paahe YnaHom 4. 3akoHa 0 nameHama u gonyHama 3akoHa o
jaBHOM MHpopMMCary NponncaHe Kao NpuUBpPeAHN Npectyn (HOBKM YnaH 926 ocHoBHOr 3akoHa) u, Tpehe, ctaBoM
2. uynaHa 6. 3akoHa 0 nameHama u gonyHama, y YnaHy 95. ocHoBHor 3akoHa, nocne craea 1, gogar je HoBM cTaB
2. KOjUM je 3a yuntbeHe npekpLuaje n3 craesa 1. oBOr YnaHa nponncaHa HoBYaHa KasHa 3a O4rOBOPHOT ypeaHuka
jaBHor rnacuna u 10 y pacnoHny og 100.000,00 go 1.000.000,00 gunapa.

Oppenbe unaHa 7. 3akoHa 0 M3MeHaMma 1 gonyHama 3akoHa O jaBHOM MHopMMUcary npeactaBrbajy npenasHe
oapenbe kojuMa je nponucaH pok y kome he MMHUCTap HagnexaH 3a NOCNOoBE jaBHOr MHOPMUCaHa JOHETU
Nponuc o Ha4nHy Bofera perncTpa jaBHux rnacuna (ctae 1.) 1 pOKOBU y KOjMa Cy OCHMBAYM LUTAMMAHUX U
OpYrux jaBHUX rnacuna AyXHu Aa noaHecy npujasy 3a ynuc jaBHor rnacuna y Peructap jaBHux rnacuna (ctas
2).

Mpunukom oLeHe carnacHoCTV HaBeaeHux ogpenaba 3akoHa ca YcTaBoMm, YCTaBHM cyf je nowao of Tora aa je
YctaBom Penybnuke Cpbuje yTBpheHO: Aa je npaBHU Nopeaak jeauHCTBEH, Aa ypehewe BnacT noynsa Ha
noaenu BNacTu Ha 3akoOHOAAaBHY, U3BPLLHY U CYACKY, Aa Ce OAHOC TPWU rpaHe BNacTu 3acHMBA Ha PaBHOTEXU U
mehycoBHOj KOHTPONM 1 Aa je cyacka BnacT HesaBucHa ( YnaH 4. ); Aa CTpaHuu, y ckrnagy ca mehyHapogHum
yroBopuma, nmajy y Penyénuum Cpbuju cBa npaBa 3ajemyeHa YCTaBOM M 3aKOHOM, U3Y3€B npasa koja no
YcTaBy 1 3akoHy UMajy camo gpkasibaHn Penybnuvke Cpbuje (4naH 17 ); oa ce YctaBom jemye, 1 Kao Takea,
HenocpeaHo ce Npumekyjy rbyacka U MakwMHCKa npaea 3ajeMyeHa onwrtenpuxsaheHum npasunmma
mehyHapoaHor npaea, noTepheHnm mehyHapooHUM yroBOopMMa U 3aKOHMMa U ia Ce 3aKOHOM MOXe nponucaTtm
Ha4MH OCTBapMBaHa OBMX NpaBa Camo ako je TO YCTaBOM M3pn4MTo npeaBunhjeHo nnm ako je To HeONXOAHO 3a
ocTBapuBame rnojegnHayHor npasa 360r kerose nNpMpoae, Npu Yemy 3aKoH HU Y KOM Crnyyajy He cMe fa yTude
Ha CyLUTUHY 3ajemMyeHor npasa ( YnaH 18. cTas 2); Aa rbyacka U MakUHCKa nNpaBa 3ajeMyeHa YCTaBoM Mory
3aKOHOM OUMTK OrpaHUYeHa ako orpaHuMyerse JonyLuTa YCTaB, y CBpXy paau Kojux ra Ycrtas gonywirta, y obumy
Heonxo4HOM Ja ce yCTaBHa CBpxa orpaHuyera 3a0BOSbN Y AeMOKpaTCKOM ApyLTBY 1 6e3 3agnpamna y
CYLITUHY 3ajeMyeHor npaea, Aa ce AOCTUTHYTN HUBO IbYACKUX U MarbMHCKUX NpaBa He MOXe CMaHMBaTh, Kao 1
a Cy Npuv orpaHnyaBamby JbYACKMX U MakUHCKUX NpaBa, CBY APXaBHM OpraHy, a HApO4YUTO Cya0BM, OYXHM Aa
BOE payvyHa O CyLUTWHM NpaBa Koje ce orpaHnyaBa, BaXXHOCTM CBPXe OrpaHuydersa, npupoam n obumy
orpaHuyera, o4HOCY OorpaHMyeHa ca CBPXOM OrpaHu4era 1 0 ToMe Aa v NocToju Ha4YuH aa ce cepxa
OorpaHuyera NoCTUrHe MawmnM orpaHmyernma npasa ( 4naH 20 ); oa cy npea YCraBoM 1 3aKOHOM CBU jeaHakm (
unaH 21. ctaB 1); oa ce jemun cnoboga MULLITbEHA U U3paxaBaka, kao U cnoboda Aa ce roBopoM, NUCaHEM,
CINMKOM W Ha ApYrn HaYMH Tpaxe, Npumajy u wnpe obaeewterwa 1 naeje ( unaH 46. ctas 1); 4a je ceako
cnobopaH aa 6e3 ogobpersa, Ha HauMH NpeaBuheH 3aKOHOM, OCHMBA HOBMHE UM Apyra CPeACTBa jaBHOr
obaBeluTaBawa, 4a HAANEXHU Cya MOXEe CMpeynTu Wrpewe HpopmMayuja u naeja nytem cpeacraBa jaBHOr
obaBelUTaBaka CaMo aKko je TO y JeMOKPaTCKOM APYLUTBY HEONXOAHO paau crnpevaBara nosvBara Ha HacuImHo
pyLlere YcTaBom yTBpheHor nopeTka unv HapyllaBamwe TeputopujanHor niterputeta Penybnuke Cpbuije,
cnpevaBarsa nponarnpana parta unm nogcTpekaBarwa Ha HENocpeaHo Hacurbe UnNn pagu cnpevasaxa
3aroBapara pacHe, HaLMOHanHe Unn Bepcke MpXHe, KOjUM ce NoacTude Ha UCKPUMUHALWjy, HeNpujaTersCTBO
unu Hacurbe ( 4nad 50. cT. 1. n 3); ga ceako nma NpaBo Aa UCTUHUTO, MNOTNYHO U GrnaroBpemeHo byae
obaBeluTaBaH 0 NMTakMMa Of jaBHOr 3HaYaja 1 ga Cy CpeAcTsa jaBHOr obaselUTaBara gyXHa Aa TO NpaBo
nowTyjy ( 4naH 51. ctas 1.); 4a ce jeMun MUPHO YXXMBahe CBOjUHE U APYrMX UMOBUHCKMX NpaBa CTeYEHUX Ha
OCHOBY 3aKoHa 1 [ja nNpaBo CBOjuHE MOXe BUTU 0ay3eTOo UMM orpaHNyYeHo camo Yy jaBHOM UHTepecy yTBpheHOM
Ha OCHOBY 3aKOHa, Y3 HakHagy Koja He MoXe butn Huxka of TpxkuwHe ((4naH 58. ct. 1. 1 2); pga je
npeay3eTHULITBO cnobogHo ( unaH 83. cTas 1.); Aa npaBa CTeveHa ynarawem KanuTana Ha OCHOBY 3aKOHa, He
MOry 3aKOHOM OMTK YMaHkeHa M a Cy CTpaHa nmua uijeaHadvyeHa Ha TPXKULWTY ca gomahum (unaH 84. cT. 3. 1n
4.); pa Penybnuka Cpbuja ypehyje n o6e3behyje, nopea octanor, u cuctem y obnactu jasHor nigopmmcama (
ynaH 97. Tayka 10); ga cy cygoBm caMmoCTanHu 1 HE3aBWCHW Y CBOM pady W [a cyae Ha OCcHoBY YCTaBa, 3aKkoHa



W Opyrux onwTuX akaTa, Kaja je To npeasuheHo 3akoHoM, onwTenpuxsaheHnm npasunuma mehyHapogHor
npaea v noTepheHnm MmefyHapooHum yrosopuma ( unaH 142. ctaB 2); Aa je jaBHO TyXnnawTBo camocTanaH
OPXXaBHW OpraH Kojy rOHU YyYMHMOLE KPUBUYHNX N APYTNX KaXHMBUX Aena v npegysumMa Mepe 3a 3awTuty
YCTaBHOCTW 1 3aKOHUTOCTM M [ia BPLUM CBOjY OYHKLUMjy Ha OCHOBY YCTaBa, 3akoHa 1 noTBpheHnx mefyHapoaHmnx
yrosopa v nponuca A4OHEeTOr Ha OCHOBY 3akoHa ( YnaH 156 ).

EBpPONCKOM KOHBEHLMjOM 3a 3aLUTUTY JbyACKNX MpaBa M OCHOBHUX cnobopa ( 3akoH o noTBphuBaky oBe
KOHBeHLMje o06jaBrbeH y "Cnyx6eHom nucty CLUI™ - MehyHapoaHm yrosopu", 6p. 9/03, 5/05 n 7/05) npensuheHo
je: 4a ceako Mma npaeo Ha cnoboay nspaxaata, Aa 0BO NpaBo YKIbyyyje cnoboay nocefoBarsa CONCTBEHON
MULLIbEHa, MpMMare 1 caonwTaBake UHopmaunja n ngeja 6e3 melana jasHe Bnactn n 6e3 ob3npa Ha
rpaHuLe, Kao 1 a OBaj YNnaH He crnpeYaBa ApXKaBe [Aa 3axTeBajy A03BOJIE 3a paj TENEBU3UCKMX, Paamo U
Guockonckux npeayseha (unax 10. ctae 1.); Aa npaBo kopuwhena oBux crnoboga nosnaym 3a cobom n
OY>XHOCTU 1 04rOBOPHOCTHU, i@ CE OHO MOXe MOABPrHyTM hopManHoOCTUMa, YCnoBMMa, orpaHmyernma unm
KasHamMa nNponvMcaHnM 3aKOHOM M HEOMXOAHUM Yy OEMOKPATCKOM APYLUTBY, pagu cnpevaBarka Hepeda unu
KpMMUHana, 3alTuTe 3gpasrba Unv mMoparna, 3awTuTe yrinea unum npaea apyrux, cnpedaBsarwba OTKpMBama
obaBeluTea AOOMjEHMX Y MOBEPEHY NN pagm ovyBaka ayToputeTa u HenpuctpacHoctu cyactaea ( unaH 10.
cTaB 2); Aa ce yxvBawe npasa u cnoboga npeasuheHnx oBoM KOHBeEHLMjom 06e36efyje 6e3 auckpummHayuje
no 6uno KoM OCHOBY, Kao LITO Cy Nofl, paca, 6oja Koxe, je3nK, BEepOMCNOBECT, MONUTUYKO UMW APYrO MULLIbEHE,
HaLMOHaNHO MNKn coumjanHo NOPEKIo, Be3a Ca HEKOM HaLMOHANHOM MakWUHOM, UMOBHO CTake, pohere unm
apyru cratyc (ynaH 14 ). Ogpenbama ynaHa 1. Npeor npoTokona y3 EBponcKy KOHBEHLMjY 3a 3alTUTy
JTbYACKMX NpaBa U OCHOBHUX cnoboga npeasufeHo je aa ceako oM3MYKO M MpaBHO Nuue nma npaso Ha
HEOMETAaHO YXWNBaHE CBOje UMOBMHE, A HUKO HE MOXEe OUTW NULLEH CBOj€ UMOBMHE, OCUM Y jaBHOM MHTEPECY U
noa ycnosvma npeasuheHrM 3akoHOM 1 ONWTUM Hayenuva mMefyHapoaHor npaea, kao 1 aa ose ogpeabe Hu Ha
KOjV HA4YMH He yTU4Yy Ha NpaBo ApXaBe [a NpUMEkYje 3aKoHe Koje cmaTpa noTpebHum aa 6u perynucana
kopuwhere MMOBUHE Y CKnagy € OnwTuM MHTepecnma unu ga 6mu o6e3beguna HannaTy nopesa Unm gpyrux
JaxouHa unn KasHu.

Oppenbama unana 19. MehyHapogHor nakta o rpafjaHcKum 1 NoANTUYKMM npasuma (3akoH o noTephuBamy
06jaBrbeH y "Cnyx6eHom nucty COPJ - MefyyHapogHu yroBopu”, 6poj 7/71) rapaHTOBaHO je Aa HUKO He MOXe
6UTK y3HemmpaBaH 360r CBOjUX MULLIbEHA, Aa CBAKO NULe MMa NpaBo Ha cnoboy uspaxasawa, WTo
nogpasymeBa crnoboay nsHanaxemwa, npMmara 1 Lmnperwa nHgopmalmja 1 naeja ceux Bpcra, 6e3 o63upa Ha
rpaHuue, y yCMeHOM, MMCMEHOM, LUTaMNaHoM UM YMETHUYKOM OOMNUKY, unmn Ha Grno Koju HaumH no cnobogHoMm
n3bopy, kao 1 ga octBapuBame npeasuheHnx cnoboga obyxsata nocebHe Ay>KHOCTU U OOrOBOPHOCTY, TeE,
crneacTBeHO TOMe, OHO MOXe OUTY NOABPrHYTO M3BECHUM OrpaHUYeHUMa Koja Mopajy, MefyTum, GUTn n3pnunTo
ogpeheHa 3akoHoM, a noTpebHa cy u3 pasnora NoLToBaka Npaea v yriega apyrux nuua unm sawtnre
ApkaBHe 6e30egHOCTH, jaBHOT peaa, jaBHOr 34paerba M Mopana.

Ouemnyjyhun ocnopeHe ogpende 3akoHa 0 M3MeHama 1 gonyHama 3akoHa O jaBHOM MHOpMUcaky ca
CTaHOBULLUTA HUXOBE carnacHoOCTU ca HaBeaeHum ogpeabama Ycrtasa u notBpheHnx mefyHapoaHux yrosopa, a
y3umajyhn y 063up u npakcy MefyHapogHUX MHCTUTYLMja 3a 3alTUTY IbyACKMX NpaBa M OCHOBHMX cnoboaa,
nocebHo EBponckor cyaa 3a rbyacka npaea y Ctpasbypy, YcTaBHu cya je yTBpauno cnegehe:

CarnacHo ogpenbu unaHa 97. Tadka 10. YcTtaBa, Penybnuka Cpbuja je HagnexHa aa ypehyje n obesbehyje
cucTeM y obnacTu jaBHOr MHGpopMUCaknsa, TE je, Yy TOM cMucny, buna HagnexHa ga gOoHoLweHeM 3akoHa O
jaBHOM WMHbopMUCarby, OOHOCHO HErOBUM M3MeHaMa W JonyHama, ypeau HaumMH ocTBapuBaka YCTaBoMm
3ajemuyeHe cnobone meawja, yrepheHe ogpeabama unana 50. YcraBa. MictoBpemeHo, YCTaBHM Cya UCTude aa je
yCTaBHO jeMCTBO crnoboae Meauvja HeoABOjMBO O YCTaBOM 3ajeMyeHe cnoboae Myiberwa U n3pakaBaka 3
unaHa 46. YcraBa 1 npaBa Ha 00aBelITEHOCT 13 YnaHa 51. Ycrtaea. Haume, cnoboga ceakora ga 6e3
opobpetba, Ha HauuH nNpeasufeH 3aKOHOM, OCHMBA HOBUHE M Apyra cpeAcTBa jaBHOr obaBellTaBara, Kako je TO
rapaHToBaHo ctaBomM 1. unaHa 50. YcraBa, kao 1 U3pnumTo n pecTpUKTUBHO, YCTaBoM yTBpFeHn ycnosum nog
Kojuma oBa cnoboga moxe 6uTn orpaHudeHa (ctas 3. ynaHa 51. ), Hema y CBOjOj CyLUTMHU 3@ NPUMapHU Luib
3alITMTY UHTEpeca Meaunja pagu kux camux, Beh 6e3 3arapaHToBaHe 1 ocTBapeHe crnioboge meauja, jemctea
cnobofe MmuwIbera 1 nspaxasaka 1 npaesa Ha 0baBeLLTEHOCT, Y BENMKOj MePU, OCTajy Nyka npoknamauumja. Y
TOM CMUCHy, YCTaBHM Cy yKasyje Aa je y CBakoM OEMOKPaTCKOM APYLITBY, a MOCEOHO y APYLUTBY KOje je Ha nyTy



AEeMOKpaTCKOr pa3soja, 04 U3y3eTHOr 3Havaja 3a CBakor nojeAuHua y ToM ApyLITBY Aa Ce HAYMHOM Ha Koju ce
ypehyje ocTBapuBake cnoboae meauja ocurypa nyHa acoupmaumja u octsapveare crioboge MulLrbexa u
n3paxkaBara 1 npasa Ha obaBelUTEHOCT, a cnoboaa Mmeavja je CpeacTBO Aa ce A0 XerbeHor uumba gohe.
MowTo cy y caBpeMeHoM JoBy Meaujy rmaBHO CPeacTBO 3a U3HOLLEHE U MPeHOoLLee HpopMauuja,
obGaBeluTera 1 naeja, nocebHO 0 NUTakbMMa Of jaBHOr 3Ha4aja, TO je cnobofa Meauja BaxHa Kako 3a To Aa ce
pasnuunte nHdopmaumje, obaBellTera U Maeje o4 jaBHOT 3Ha4vaja yonwiTe MOry U3HETU Y jaBHOCT, Tako 1 3a TO
Aa ce nyTeM Mefuja y4mHe 4oCTynHMM rpahjaHMmMa. Y npunor oBakBor ctaBa YCTaBHOT Ccyda roBopu u borata
cyacka npakca Esponickor cyoa n Esponcke komucuje 3a rbyacka npasa y Besu npumeHe unana 10. EBponcke
KOHBEHLMje 3a 3aWTUTY bYACKUX NpaBa U OCHOBHUX cnoboaa (y Aarbem TekcTy: EBponcka KoHBeHLuja) KojuM ce
rapaHTtyje cnoboga uspaxkasama 1 nHopmmucama. Jow y npecyan Handyside protiv Ujedinjenog Kraljevstva,
Koja je poHeTa 7. geuembpa 1976. roguHe, EBponcku cya je okBanmdmkoBao cnodoay nspaxaBara u
MHpopMUcara Kao "jeagaH o Temerba TakBor (4eMOKpaTCKor) ApyLUTBa, jeAaH 04 OCHOBHMX YCIOBa 3a HEroB
Hanpeaak 1 3a pa3Boj cBakor nojeauHua... OgHocu ce He camo Ha "nHdopmaumje" nnm "naeje" Koje cy
npuxBaT/bUBE UMK ce cMaTpajy HeYBPEeA bMBUM U HEOUTHMM, Beh 1 Ha OHe Koje Bpehajy, LWwokupajy nnm
y3HEMMpaBajy ApXKaBy MU HEKU 4e0 CTaHOBHMLUTBA. TO Cy CBE 3axXTEBU Mnypanuama, TonepaHuumje un
LUMPOKOYMIba, 6e3 Kojux Hema aemokpartckor agpywTea” (ctas 49).

MenhyTtum, cnobopa meauja, HM npema ogpenbama ynana 50. YcraBa Penybnvke Cpbuje, kKao HU npema
oapenbama unaHa 10. EBponicke koHBeHUuje u YnaHa 19. MehyHapogHor nakta o rpahjaHCKuM 1 NOMUTUYKUM
npaesuma (y garem Tekcty: MefyHapoaHu nakT), Huje anconyTHa. Hamme, nako Ycrtas y unany 50. y npsu nnaH
nctnye cnobony ceakora ga 6e3 ogobpera, Ha Ha4YnH NponucaH 3akoHOM, OCHMBA HOBMHE W Apyra CpeacTsa
jaBHOr obaeeluTaBana (ctaB 1) n 3abpaHy UeHsype (cTaB 3. NpBa peyeHuLa), MICTOBPEMEHO yTBphyje aa
HaanexHu cya Moxe CrnpednTu lWwmpekwe nHopmMalmja u ngeja nytem cpeacrasa jaBHor obaBeluTaBana, anv
camMo noj ycrioBOM Aa je TO Y AeMOKPaTCKOM APYLUTBY HEOMXOAHO paan cnpeyaBara nosnsaka Ha HacunHo
pywene YcTaBoM yTBphEeHOr nopeTka v HapyllaBawe TepuTopujanHor nHTerputeta Penybnvke Cpbuje,
crnpevaBarsa nponarvpaka parta unm nogcTpekaBarwa Ha HENOCPEAHO HacuUrbe UNu pagum cnpevaBama
3aroBaparba pacHe, HaLMOHanHe Unn Bepcke MpXHe, KOjuM ce NoacTuye Ha QUCKpUMUHaUWjy, HenpujaTerscTBo
unu Hacurbe (ctaB 3. gpyra peyeHuua). Takohe, n ctas 2. unana 10. EBponcke koHBeHUMje, nonasehu og Tora
Aa ocTBapuBake 0BUX cnoboga (uspaxasara 1 MHopmMmcara) noBnayn 3a codbomMm Ay>KHOCTM U OArOBOPHOCTMH,
npeasuha aa oHO Moxe BUTU NoABPrHyTO POpManHOCTMMa, YCNOoBUMA, OrpaHu4ernma nnm kasHama
NponNUcaHnM 3aKOHOM U HEOMXOAHMM Y AeMOKpaTCKOM APYLUTBY, pagu cnpeyaBaka Hepeja unv KpuMmmnHana,
3alwTnTe 34paBiba UnyM Mopana, 3alwTuTe yrrneia unu npasa gpyrvx, cnpeyaBama oTKpuBara obaBelutTera
OobnjeHnX y MOBEpPEHY UNn paam odyBakba ayTopuTeTa U HEMpUCTpacHoOCTK cyactea. KoHadHo, maga je u
oapenbama ynaHa 19. MehyHapogHor nakTa rapaHToOBaHO a HUKO He MoXe BUTK y3HemupasaH 360r CBojux
MULLIMbEHA, Aa CBaKo nuvue uma npaeo Ha crobofy uspaxasara, WTo nogpasymesa cnobogy nsHanaxema,
npvMata 1 Wwmpera nHopmaumja u ngeja ceux Bpcra, 6e3 ob3mpa Ha rpaHule, y YCMEHOM, MMCMEHOM,
LUTaMnaHOM NN YMETHUYKOM OBNUKY, N Ha BUNO Koju Ha4MH No cnobogHom M3bopy, MICTOBPEMEHO je
npeasuheHo ga ocTBapuBake oBUX croboga obyxsata nocebHe AyXHOCTU U OAFOBOPHOCTU, Te, CreaCTBEHO
TOME, OHO MOX€e OUTW NOABPrHYTO M3BECHMM OrpaHMyerMMa Koja Mopajy, MehyTum, outu nspmnunto ogpeheHa
3aKOHOM, a NoTpebHa cy 13 pasnora nowToBaka Npaea v yrnega opyrvx nuua unm 3awtuTe gpXxasHe
6e3benHoCTH, jaBHOr peaa, jaBHOr 3apasrba U Mopana. M3 HaBegeHor, No oLeHn YcTaBHor cyaa, cneam aa
cnoboga meauja 3ajemyeHa ogpenbama Ycraea u rapaHToBaHa ogpeabava Esponcke koHBeHUMje m
MehyHapogHor nakta, kao noTepheHnx MefyHapoaHUX yroBopa, He UCKIbyYyje a Npuopu NpaBo apxase Aa
ypeauv HauyvH HeHOor OCTBapuBana, Te Aa, TOM NpUNnKoM, nponuiue n ogpeheHa orpaHuyersa ose croboae.
CarnacHo n3HeTom, 1 cam YcTtaB, yTBphyjyhr ocHOBHa Havena y cknagy ca Kojuma ce OCTBapyjy CBa 3ajeMyeHa
byAcka u MakmHcKka npaesa u cnoboge, npeasuha ga ce 3aKOHOM MOXe MponMcaT HaYMH OCTBapuBaka OBUX
npasa, anu camo ako je To YCTaBoM U3pnymTo npeasuheHo nnm ako je To HEONXO4HO 3a OCTBapEH-e NnojegmHor
npasa 360r herose nNpupoae, Npu YeMy 3akoH HU Y KOM Cly4ajy He CMe Aa yTuye Ha CYLUTUHY 3ajeM4YeHor npasa
(4naH 18. cTaB 2. gpyra peyenuua), kao 1 aa rbyacka u MakwbuHCKa Npaea 3ajeMyeHa YCTaBoOM MOry 3aKOHOM
OUTK orpaHNYeHa ako orpaHuyere gonyLwita YcTaB, y CBpXY pagu Kojux ra Ycras gonywiTa, y obumy
HEONxOo4HOM [a ce yCTaBHa CBpXa OrpaHudera 3a0BOSbM Y AEMOKPATCKOM ApYLUTBY 1 6e3 3aanpana y
CYLUTUHY 3ajeM4yeHor npaea, Aa ce 4OCTUTHYTN HUBO IbYACKUX U MakMHCKMX NpaBa He MOXe CMakbuBaTh, Te Aa



CYy Npuv orpaHnyaBary bYACKMX U MalMHCKUX NpaBa, CBU ApXXaBHW OpraHu, a HapounuTO CYA0BM, AYXHU Aa BoAe
payyHa O CyLUTVMHW NpaBa Koje Ce orpaHnM4aBa, BaXXHOCTU CBPXE OrpaHuyersa, Npupoau 1 obmumy orpaHnyemsa,
OHOCY OrpaHnyera ca CBPXOM OrpaHu4era 1 0 TOMe Aa N NOCTOojU HAYNH Aa Ce CBpXa OrpaHMyera NoCTUrHe
MarUM orpaHuyensnma npasa ((unaH 20. ).

Monasehu og HaBegeHor, y NOCTYMKY OLeHe YCTaBHOCTU OCNOpeHux ogpeaaba 3akoHa o nsmeHama u gonyHama
3akoHa 0 jaBHOM MHopMUCary YCTaBHU CyA je LLEHNO Aa N1 Cy OCnopeHe oapenbe carnacHe ca YCTaBoMm
3aje|v|qu|/||v| cno6op,a|v|a n npasuma n ga nm je nponncaHn Ha4nH HUXOBOI OCTBapMBaka carfiacaH ca
O3HaYeHNM yCTaBHUM Ha4venuma.

lMoBogom ocnopaBana YnaHa 1. 3akoHa 0 MsMeHama n gonyHama 3akoHa, YCTaBHM Cyf KOHCTaTyje Aa HOBM
ctaB 1. unaHa 14. ocHoBHOr 3akoHa, Koju ce goaaje YnaHom 1. ctaB 1. OBOr 3akoHa cagpku 3anpaBo ABe
oapenbe - NpBy, KOjoM Ce Nponucyje Aa jaBHO rnacuno MoXxe OCcHoBaTu Aomahe npaBHO fuue, Koje TUMe CTu4de
cTaTyc OCHMBa4a jaBHOr rinacuna, u gpyry, Kojom je npegsufjeHo ga ce jaBHo rnacuno ynucyje y Peructap
jaBHUX rmacuna. MNogHeTm Npeanorom ocropeHa je camo ogpeaba koja ce TM4ye Tora ko Moxe OMTU OCHMBaAY
jaBHOr rnmacuna, 4OK ce NPBONOAHETOM MHMLMjAaTUBOM Oocrnopasa 1 oapeaba koja npeasuha ynuc jaBHor rnacuna
y Peructap.

Kapga je pey o geny ogpen6e unana 1. ctaB 1. ocnopeHor 3akoHa Koju ce OAHOCU Ha OCHMBA4a jaBHOr rracuna,
YcTtaBHuM cya Hanasu aa oy ogpeaby Tpeba nocmaTpaTtu y KOHTEKCTY ogpeaaba unaHa 11. ocHoBHor 3akoHa u
ynaHa 14. Tor 3aKoHa y TEKCTY KaKo je rnacuo npe uameHa u gonyHa. Hanmme, unaHom 11. 3akoHa o
WMHopMUucany gedmHUCaH je nojam jaBHOr rracuna, Tako LWTOo je MponMcaHo Aa Cy jaBHa rracuna HoBuHe,
pagmo nporpamu, TeNEBM3NjCKU Nporpamun, CepBUCUM HOBMHCKMUX areHumja, VIHTepHeT 1 apyra enekTpoHcka
n3gara HaBeJeHWX jaBHUX rfacuna, Kao 1 gpyra cpeicTtsa jaBHOr MHbopMucara Koja nomohy peyu, crnvke mnm
3ByKa 00jaBrbyjy naeje, nHpopmaumje u MULILEHA HAMEHEHE jaBHOj AUCTPUOYLUMjU 1 HeogpeheHom Opojy
kopucHuka ( 4naH 11. ctaB 1.). I3 HaBeaeHe 3akoHcke ogpeabe npousnasm ga ce noj jaBHUM rnacunuma
noapasymMmeBajy cBa OHa, YCINOBHO peyeHo, cpeacTBa NyTem Kojux ce, Ha pasnnunTe TEXHUYKO-TEXHOIOLLKE
Ha4MHe, MOry jaBHO 0bjaBrbmBaTu naeje, MHopmaLmje n Muwberwa u ynyhmsatm, OGHOCHO YMHUTU JOCTYMHUM
HeoapefheHoM Bpojy KOPUCHUKA, LITO 3HA4YU HajlLMpoj jaBHOCTK. CTora, carnacHo ogpeadu ctasa 2. ynaHa 11.
3akoHa, jaBHO rmacuno Hema CBOjCTBO NpasHor nuua. Ca gpyre cTpaHe, NOLWTO CaMo jaBHO rMacuno Hema
CBOjCTBO MpaBHOr Nuua, Npema gocagallkoj ogpendu unaHa 14. ctas 1. 3akoHa, OCHMBAM jaBHOT rrnacuna je
npaBHO nuue, NPy YeMy OCHMBAY TakBOr NPaBHOr NMLa Koje OCHUBA jaBHO rnacuno, gakne npasHoOr nmua Koje ce
OCHUBa pagu nsgaBarba, EMUTOBAHKa UNU Ha APYrM HAuMH YnkseHa 4OCTYMHUM jaBHOT rracuna, Moxe ouTtu
cBako gomahe nnu cTpaHo NpaBHO unu ranyko nuue, y cknagy ca 3akoHom. Jocagawrom ogpeabom craea 2.
ynaHa 14. 3akoHa n3pmumnTo je Mo NPONMCaHO Aa OCHMBAYM jaBHUX rnacuna He Mory GuTKn, H1M NOCPEeSHO HK
HernocpeaHo, ApXKaBa 1 TepuTopujanHa ayToHOMMja, kKao HU ycTaHoBa, npeay3ehe n apyro npaBHO nuvue Koje je
y NPETEXHOM Aeny Y ApXXaBHOj CBOjUHM UNU KOje Ce Y LIeNUHN K NPETEXHUM AeNoM hrHaHCupa 13 jaBHUX
npuxona, OCMM YKONUKO je To npeasufieHo nocebHUM 3akoHOM Kojum ce ypehyje obnact pagunogudyauje, oK je
ctaBom 3. oBor YnaHa 3akoHa 6mno nponucaHo ga M3y3eTHO Of CTaBa 2. ApXaBa MOXe NocebHMM 3aKOHOM
OCHOBAaTW HOBUHCKY areHuujy. M3 HaBegeHMx 3aKOHCKUX ogpeaaba HeECNOPHO je cneavno a ce Kao OCHMBaY
jaBHOr rmacuna moxe nojasuTu cBako gomMahe nnu cTpaHo NpaBHO uUnu omanyko nuue, Tako WTto he, y cknaay
Ca 3aKOHOM, OCHOBaTW NpaBHO NULE Koje je OCHMBaM jaBHor rnacuna. Mehytum, nako HasegeHe ogpenbe ynaHa
14. 3akoHa HUcy hopmanHonpaBHO N3MEHEHE, OCNIOPEHOM ogpeabom vnaHa 1. ctae 1. 3akoHa 0 M3MeHama u
ponyHama 3akoHa 0 jaBHOM MHA)OpMUCaky, OCHUBAY jaBHOT rracuna ce, no oueHu YcTaBHor cyaa, geduHuie
Ha BUTHO OpyraynjM HaumMH, Tako LWTO ce nNpedsuha aa "jaBHO rmacuno Moxe ocHoBaTu gomMahe npaBHO nuue
(ocHmBau jaBHor rmacuna)". imajyhn y Bugy HaBeaeHo, a nonasehu og ogpeabe ynaHa 50. ctas 1. YcrtaBa
Kojom je, namehy octanor, ytBpfeHo aa je ceBako cnobofaH ga OCHMBA HOBUHE M pyra CPeAcTBa jaBHOT
obaBeluTaBaka, YCTaBHU Cyg ouekyje Aa ocrnopeHa ogpeaba 3akoHa Huje carnacHa ca YcTaBowm, jep ce nojam
"CBaKO" HM Ha KOjU HAYMH HE MOXe TyMaunTn camo kao gomahe npasHo nuue. Ctora YcTaBHu cya Hanasu ga ce
He MOry NpuxBaTUTU HAaBOAM N3 OAroBOpa AOHOCMOLLA OCMIOPEHOr akTa Aa je OCMOPEHO peLlere "Ha NUHnjn"
paHwuje noctojehe perynatnee. OBO 13 pasnora LTO je Aocafalliba perynaTtnBa kao OCHMBAYe jaBHMX rnacuna
jeanHo nckrbyunBana cybjekte HaBedeHe y ctasy 2. ynaHa 14. 3akoHa, U TO y OHOCY Ha nojeauHa jaBHa
rnacuna, Aok je, HayenHo, nponMcueana aa OCHMBaY jaBHOr rnacuna moxe GMTK CBako NpPaBHO Nuue Koje, nak,
MOXe OCHOBaTM CBako AoMahe unm CTpaHo NpaBHO MK PM3MYKO NuLe, LITO je OCMOpPeHOM oapendoM LOBEAEHO



y NUTame, Nako je Aocajallhe 3aKOHCKO pellere hopmanHo n gare 3agpxaHo. lNMonasehu op nsHeTor,
YcTaBHU cyf ouekyje Aa ce ocnopeHom oapeadom KpLie n ocHoBHa Havena m3 yn. 18. n 20. YcTasa, jep ce
HUMa Ha YCTaBOM HEOMNYLUTEH HAYMH YTUYE Ha CYLUTMHY 3ajeMyeHe cnoboae OCHMBaHa HOBMHA U APYrux
cpencTtasa jaBHOr obaBelUTaBakba.

Ha ocHoBy nanoxeHor, YcrtaBHu cyf je yTBpAMo Aa ogpenba unaHa 1. ctaB 1. 3akoHa 0 MameHama 1 gonyHama
3akoHa 0 jaBHOM MHdOpMUCaY, KOjUM ce Yy unaHy 14. ocHOBHOr 3akoHa gofaje HOBU cTaB 1. 1 TO y Aeny Koju
rnacu: "jaBHo rnacumno Moxe ocHoBaTu Jomahe npaBHO nuue (OCHMBAY jaBHOT rnacuna) ", Huje carnacHa ca
YcTtaBowm.

YcTaBHM ¢y ouemnyje ga ocnopeHa ogpenba 3akoHa Huje carnacHa Hu ca noTBpheHnm mehyHapogHUM
yrosopumMa 1 1o YnaHom 10. EBponcke KOHBEHLMje 3a 3alUTUTY bYACKUX NpaBa M OCHOBHMX cnoboaa 1 YnaHom
19. MehyyHapogHor nakta o rpahaHckum u nonuTndkum npasuma. OBy oueHy Cya 3acHuBa Ha Y OCHOBU
NCTOBETHMM pasnosnma Ha Kojuma ce Temerbu yTBphere 0 HecarnacHoCTU HaBeaeHe oapeabe ca Ycrasowm.
OBo cTora wTo je unaHom 10. ctaB 1. EBponcke kOHBEHLMje CBakoMe rapaHTOBaHO npaBo Ha cnoboay
nspaxasama, Koje Ykibyyyje He camo crnobofy nocegoBaka CONCTBEHOr MULLMbEHA, Beh 1 npumarbe 1
caonwTaBake UHopmaunja n ngeja 6e3 melwana jaBHe Bnactn n 6e3 ob63npa Ha rpaHule, AoK je ynaHom 14,
EBponcke koHBeHUMje ogpeheHo aa ce yxnBarwe npaea u cnoboga npeasuheHnx 0BOM KOHBEHLIMjOM
06e36ehyje 6e3 guckpummHalmje no 6mMno koM ocHoBy. Ha cnnyaH HaumH 1 ogpenbe unaHa 19. MehyHapoaHor
nakTa rapaHTyjy, uamehy octanor, Aa cBako uMa npaso Ha cnoboay nspaxasara, LUTO nogpasymeBa crioboay
Kako M3Hanaxkewa, Tako 1 npumara v wupera nHpopmaumja n ngeja cemx spcra, 6e3 ob3npa Ha rpaHuue, y
YCMEHOM, MUCMEHOM, LUTAaMNaHOM WM YMETHUYKOM 06NMKy, nnn Ha 6Mno Koju HaumH no cnobogHom nsdopy. Mo
cxBaTawy YCTaBHOr Cyaa, HECNOPHO je Aa nNpaBa rapaHToBaHa oapeabama EBponcke koHBeHUumje n
MefhyHapogHor nakta koja ce Tu4y cnoboge caonwtaBaka, OGHOCHO LWMpera MHdopmauuja, obyxsartajy u
cnobopy OCHMBaH-a jaBHOT rracuna kao cpeacrtea nytem kora he ce nHdopmaumje n naeje caonwtaBsatm u
wrputn. HaBegeHn mehyHapoaHU yroBopu 0O3BObaBajy Aa rapaHToBaHa npasa Oyay noaBprHyTa
chopmanHocTMMa, yCcrnoBuma, orpaHnyerrma unm kasHama ( unad 10. ctaB 2. EBponcke koHBeHUuMje), 0QHOCHO
n3BeCHMM orpaHuderwsmma ( 4naH 19. MefyHapoaHor nakta) no4 ycrnoBom Aa Cy nponMcaHn 3akoHOM M da cy
HEONXOA4HWN Y 4EMOKPaTCKOM APYLITBY, paau cnpedaBarwa Hepeaa Unu KpMMmuHana, 3altuTe 3apasiba unm
Mopana, 3awTuTe yrneaa unv npasa gpyrux, cnpevyaBara oTkpvBakwa obaBeluTera JobujeHnX y noBepewy
unn pagm odyBakba aytopuTteTa U HEMpUCTpPacHOCTU cyacTea (Nnpema EBponckoj KoOHBEHLUMjW), OOHOCHO U3
pasnora nowToBaka npasa 1 yrneaa gpyrux niua unm 3awtute gpxxasHe 6e3begHocTu, jaBHOr pefa, jaBHor
3gpaera 1 mopana (npema MehyHapoaHoMm nakty). MehyTum, YcTaBHu cyf ykasyje aa je, yrephyjyhu ga je
cBako cnobofaH Aa OCHyje jaBHO rnacuno, Hal ycTaBoTBOpaL, UCKby4Mo MOryhHOCTU Aa OBaj enemeHT
3ajemuyeHe cnobone meamja 6yae 3akoHOM NOABPrHYT OrpaHUYeH-MMa Ha HaunH Kako 6w To gonywTane
EBponcka koHBeHumja n MeflyHapoaHu nakT.

lMpBonogHeToOM MHULMjaTUBOM Ce Of YCTaBHOr CcyAa Tpaxu 1 oueHa unaHa 1. ctae 1. 3akoHa 0 uameHama u
JonyHama 3akoHa O jaBHOM MHA)opMUCaky Y OOQHOCY Ha APYry pedeHuuy HoBogoaaTor ctasa 1. unaHa 14.
3akoHa Kojom ce nponucyje Aa ce jaBHo rnacuno ynucyje y Pernctap jaBHux rmacvna. Nonasehu og tora ga
onpenba ynaHa 50. ctae 1. YcTaBa, ca jegHe cTpaHe, rapaHTyje OCHMBah-e CpeACcTBa jaBHOr obaBelLTaBamba
(jaBHOr rnacuna) 6e3 ogobpetrsa, anu, ca gpyre ctpaHe, yTephyje Aa ce jaBHa rnacmna OCHMBajy Ha Ha4nH
npegsvheH 3akoHoM, YCTaBHM Cy4 Hanasu Aa je HauMH OCHMBaHAa jaBHUX rnacuna nponnucaH 3akoHOM
HecarnacaH YcTaBy camo YKOIMKO Ce hUMe yCTaHOBIbaBa CUCTEM 0400peHa (403BoNa Unu carnacHocTu), Kao
YCIOB 3a OCHMBakh-e jaBHOr rrnacuna. NowTo Perncrap jaBHux rnacmna, no cBojoj Npupoaun, npeacTtaBrba jaBHy
eBuaeHuUnjy 0 OCHOBaHMM jaBHMM rnacunuma, Cya ouewyje ga npegsuheHn ynuc jaBHor rnacuna y oBaj
perncrap, cam no cebu, He NpeacTaBIba Kpllekwe YCTaBoM 3ajeMyeHe cnoboge, kao HM Hadvena us yn. 18. u 20.
YcrtaBa. Hanme, oBa ocnopeHa oapenba He npeasuha aa je ynuc y Perncrap KOHCTUTYTUBHU €NeMeHT
OCHUBaH-a jaBHor rnacuna, wro 6u My, nocpegHo, AaBano kapaktep ogobpera, na ce TMMe NPonMcMBatem
obaBe3e fa ce jaBHO rnacuno ynvile y jaBHy eBuaeHLMjy Kojy ApXKaBa yCTaHOBIbaBa, HE YTUYE Ha CYLUTUHY
3ajeMyeHe cnoboae, HUTK ce OHa MOXe cMmaTpaTu orpaHudernem Te cnoboge. Ca gpyre ctpaHe, YcTaBHu ¢y
Hanasu ga ce MoXxe NpuxBaTuTU Aa N 'y AeMOKpaTCKOM APYLUTBY ApXaBa MMa NerMTMMHO npasBo Aa yCrnocTaBu U
BOAM jaBHy eBUAEHLM]jY O jaBHMM rnacunmMmMa Koja Cy Ha HheHOj TEPUTOPUjU OCHOBaHAa 1 Aenyjy n To He camo
paaun, Kako oHOCUNaL, OCMOPEeHOr akTa HaBoau, MOryhHOCTU Aa HafneXHN OpraHun BpLle Haa3op Hag,



npaBuIHOM NPUMEHOM OBOI 3akoHa, Beh noajefHako Mnu Yak npesBacxogHo, pagum Tora aa 06esbeam
MexaHu3am kojum he rpahaHuma, y unjem nHtepecy je cnoboga meguvja NpBeHCTBEHO 3ajemyeHa, omoryhutu ga
YBMAOM Y OBY €BUOEHUMjY Y NYHOj] MEpPU OCTBape CBOje YCTaBHO NpaBo Ha obaBeLLTEHOCT.

C 063npom Ha usHeTo, YCTaBHM CyA je yTBpAMO Aa ocrnopeHa oapenba Huje HecarnacHa ca YcTaBoMm, a Ha
NpPeTXoAHO HaBe4EeHNM pa3no3nma 3acH1Ba ce U oueHa YCTaBHOr cyaa Aa ocriopeHa ogpenba Huje HecarnacHa
HM ca noTBpheHnm mehyHapogHum yrosopuma. Ctora je Cya y oBoOM Aeny nogHeTy npeanor ogovo, a
WMHULUMjaTUBE HMje NPUXBaTHO.

Y ogHocy Ha ogpenly ynaHa 2. 3akoHa, Kojom cy nocrie YnaHa 14. 3akoHa o jaBHOM nHdopMucary JoaaTtu
HOBW 4n. 14a, 146 n 14B , Kao LITO je pevyeHo, 1 NpPeasior u MHuumjaTee cagpxe pasnore ocrnopasaka
oapenaba Hosor unaHa 14a 3akoHa, JOK ce MHULUMjaTBama 4oAaTHO ocrnopasajy u ogpenbe un. 146 n 148
3akoHa.

YcTaBHM cyq KOHCTaTyje Aa ce ogpenbama HoBor ynaHa 14a 3akoHa o jaBHOM UHopmucarwy ypehyje BuLle
pasnMuUTUX NpaBHUX NUTaka 1 NpaBHMX MHCTUTYTa. CTora je Cya oueHn yCTaBHOCTU NOABPrao Hajnpe
oapeabe cT. 1. n 2. unaHa 14a 3akoHa Kojuma ce Nponucyje Aa OCHMBaY jaBHOT racuna He MoXe NPeHeTN HATK
Ha Opyrv Ha4YuH pacnonaraTi NpaBOM Ha jaBHO rfacumno UnNn NpaBoM Ha u3gaBare jaBHOr rnacuna (ctas 1.) un
[a je HALWTaB yroBop Unun Apyru npaeHM Nocao Koju 3a npegMeT nma NpeHoc, OAHOCHO APYro pacnonarawe
npasuma 13 ctasa 1. oBor unaHa (ctaBs 2.). HaBogu npegnarada v uHMUMjaTopa yCMepeHn Cy Ha HecarnacHocT
ocnopeHux ogpenaba ca YcTtaBoM 3ajeMyeHUM NpaBoM Ha MMOBWHY, Ca OCHOBHUM HadyenMma eKOHOMCKOT
ypehera yTBpheHum ogpeabama ynaHa 82. YcTaBa u yctaBHUMM ogpeabama 0 eKOHOMCKOM ypehery koje
rapaHTyjy Aa je npenyseTHMWwTBO cnobogHo ( ynaH 83. ctae 1. YcraBa) u ga npaBa CTeYeHa ynarakem
KanuTana Ha OCHOBY 3aKOHa, He MOry 3akKoHOM 6uTn ymaneHa ( 4naH 84. ctas 3. Ycrasa), Kao 1 ca ynaHom 1.
MpBor npoTokona y3 EBponcKky KOHBEHUMjy 3@ 3alUTUTY FbyACKUX NpaBa U OCHOBHUX cnoboaa. Takohe, nctmye
ce [a HaBefeHe oapende HUCY Y carnacHOCTU HW ca YCTaBHUM MPUHLUUMNIOM 3abpaHe cMarseHta LOCTUIHYTOr
HMBOa rbyackux npasa ( unaH 20. ctaB 2. Ycrasa). Mpuctynajyhu oueHn ycTaBHOCTU YCTaBHM cyq Hajnpe
KOHCTaTyje Aa ocrnopeHe ogpeabe, 360r MmawKaBoOCTM Y HOMOTEXHUKOM CMUCIY, MOTy Aa JoBeay Ao HejacHoha y
norneay HUXOBOr 3Ha4YeHa, Na TMMe U 4O Auneme y norneay huxose yctaBHocTU. MehyTum, ocnopeHe
oapenbe ce, no oueHn Cyaa, Mmopajy TymadnT cMcTeMcKM, nonasehu og nojMma jaBHOr rnacuna Kako je oH
aeduHncan ogpenbama unaHa 11. 3akoHa o jaBHOM MHopMmncamwy. Hanme, Kao WTO je NPeTX04HO YKa3aHo,
ynaH 11. 3akoHa geuHuLLe jaBHa rnacuna kao pasnuymMta cpeacTsa Kojuma ce Y TEXHUYKO-TEXHOSOLLIKOM
cMmucny objaBrbyjy U npeHoce uHopmayuje n naeje (HoOBMHe, pagmo U TENEBU3UJCKM NPOrpamMu, CEPBUCH
HOBUWHCKMX areHuuja, IHTepHeT 1 apyra enekTpoHcka usgara oBuX rnacuna, Kao 1 csa apyra Cpeacrsa jaBHoOr
MHopMUcamra Kojuma ce nomohy peuu, cnvke unu 3Byka objaBrbyjy naeje, nHpopmaumje n muwsbera) u ctora
jaBHO rnacuno kao TakBo Hema CBOjCTBO npasHor nuua. OcHMBaHkEM jaBHOr rracuna ocHMBa4y cTuye npaeo ga
Ha ogabpaHn HaumH (NyTem ogrosapajyher jaBHor rnacuna) objaerobyje nHpopmaumje, naeje n MULLINbEHA,
HameHleHa jaBHOj AUCTpMbyLUmjn n HeogpeheHom Gpojy KOpUCHMKa, OAHOCHO NpaBo Aa uaagaje jasHo rnacuno. C
0631MpOM Ha TO, jaBHO rnacuno camo 3a cebe 1 He Moxe BUTK y MpaBHOM NPOMETY, LUTO HE UCKIbYYyje NpaBo
OCHMBa4a Aa yroBopom unv Apyrum npaBHMM NOCMOM pacronaxe CBOjUM OCHMBAYKMM NPaBOM, Y cknagy ca
OMNLITUM NponNucuma, a LITo ocrnopeHe oapenbde n He fosoae y nuTtawe. imajyhu y Buay HaBeaeHo, YcTaBHU
cyd ouemyje Aa ce ocnopeHum ogpeabama ocHMBaYMMa jaBHUX rnacuna He yckpahyje n He orpaHuMyaBa
YcTaBoM 3ajeMyeHo NpaBo Ha MMOBWHY, KaO HM NpPaBo rapaHToBaHo YnaHom 1. MNMpeor npoTtokona y3 Esponcky
KOHBeEHLMjy, a Aa ce, Takohe, oBuM ogpeabama He KpLue HM OCHOBHA Hayena ekoHoMcKor ypehera y
Peny6nvnum Cpbujun, HATU ycTaBHe rapaHumje cnobofe npedy3eTHULLTBA M 3alUTUTE npaBa CTedYeHnX ynarakhem
KanuTana Ha OCHOBY 3akoHa. [MowTo ocnopeHe 3akoHCcKe oapeabe npovanase U3 came NPUpPOoAE jaBHOr rnacuna,
Kako je oHO 6uno AerHUCaHO joLl OCHOBHUM TEKCTOM 3aKOHa O jaBHOM MHGYOpMMCaY, YCTaBHM Cya Hanasm
Aa npaBHW NPOMET CaMOor jaBHOr rnacuna Huje 6uo moryh HM npe HaBeadeHe aonyHe 3akoHa, 6e3 063vpa ga nu
je To y 3akoHy uspmuuto 6uno npeasuheHo unu He, Te Aa ce CTora He Mory NPUXBaTUTU HU HABOOWU O CMarseHy
OOCTUrHYTOr HMBOA JbYACKMX Npasa.

OcnopeHnm ogpenbama unaHa 14a ct. 3. u 4. 3akoHa npeaBuheHo je aa y crny4vajy npecTaHka jaBHor rnacuna
GpucaremM 13 perncTpa jaBHUX rnacuna UM Ha apyru HaumH, OQHOCHO MPEeCTaHKOM LUTaMnakwa Unu nsgaBsama
jaBHOr rnacuna, Huje 403BOSbEHO OCHMBAHE jaBHOI rnacuna nog UCTUM Unm CIIMYHUM UMEHOM KOoje MoXe



n3asBatu 3abyHy y nornegy naeHtuTeTa jaBHor rnacuna (ctas 3) 1 fa oBa 3abpaHa BaXkv roAMHy faHa NoyeB
o4 JaHa n3gasarsa nocrneaxer NpMMepka jaBHor rnacuna Koje je npectano ga noctoju, O4HOCHO Koje ce He
lwTamna, OAHOCHO He n3daje (ctaB 4.). YcTaBHM Cyq Hanasu a Kkaja je ped o jaBHOM rracuny Koje je npecrano
Aa nocToju, 3abpaHa OCHMBaka APYror rnacuna nog UCTUM Ui CIIMYHMM MMEHOM KOje MOXe [a n3a3oBe
3abyHy y nornefy naeHTUTETa jaBHOr rnacuna, u To y Hape4HuUX roguHy AaHa, npeacTaBrba u3pas 3altuTe
WHTepeca rpahaHa, nmajyhu y Buay 3Hauaj n ytuuaj Mmeauja y caBpeMeHoM APYLUTBY U HUXOBY YCTaBOM
yTBphHeHy o0aBe3y Aa nowwTyjy npaeo rpafaHa Ha 06aBELUTEHOCT KOje YKIby4yje U NPaBo Ha UCTUHUTO M NOTMYHO
obaBeluTaBame, U3 Yera cneau, Nopes ocTanor, n rnxosa obasesa Aa rpahaHe He gosegy y 3abyHy, OOHOCHO
3abnyay, HW y norneay ConcTBeHor naeHTutTeTa. Y ToM cMUCNy oBaksa 3abpaHa Criyu onpaBgaHoMm,
NerMTMMHOM UuIby, Te HE U3nasu U3 oKBMpa yCTaBHe HOpMe Koja yTBphyje Aa ce HOBUHe U Apyra cpeacTtea
jaBHOr obaBelUTaBaHa OCHMBAjy Ha HA4YMH NpeasuheH 3akoHOM. HeMoryhHOCT OCHMBaHa jaBHOr rmacuna nog
WUCTUM UMW CIIMYHUM UMEHOM MO KOjUM je NOCTOojarno HEKO paHuje jaBHO rnacuno 1 To He TpajHo, Beh y nepuogy
o[ roguHy gaHa of AaHa npecTaHka HeroBor NocTojaka, He NpeacTaBiba orpaHuderse Koje 61 CyLLITUHCKM
yTMUano Ha ocTBapuBame crioboge Meauja, KOHKPETHO crobode OCHUBaHa jaBHOr rmacuna, Hutu cnoboge
MULLIIbEHA U U3paXaBaka, a HacynpoT ToOMe, AOMPUHOCK 3aLlUTUTU HaBeAeHUX nNpasa rpafaHa, Te Tako NocToju
1 HeonxogHa nponopLMoHanHocT uamehy nponuncaHe 3abpaHe 1 Lunrba Koju ce hoMme xenu noctuhun. YcrasHm
cyn Hanasu ga ocrnopeHe ogpenbe unaHa 14a ct. 3. n 4. 3akoHa He noBpehyjy HK1 rapaHumje cagpXxaHe y
notepheHum MehyHapoaHMM yroBoprMa Ha Koje ce npegnaray u uHMUMjatopu no3ueajy, jep oapeade kako
EBponcke koHBeHUuje (cTaB 2. unaHa 10 ), Tako u MefyHapogHor nakta ( yunaH 19 ) gonywTajy moryhHocT aa ce
3arapaHToBaHe crnoboge mMory noABprHyTN OrpaHuYeHnma, ako Cy oHa nNponMcaHa 3akoHOM M ako Cy HeornxoaHa
y AeMOKpaTCKOM ApyLTBY, U3Mefy octanor, 1 pagu sawTtute npasa gpyrux. Ca gpyre ctpaHe, y nornegy
3abpaHe ga ce, y cnyvajy Aa je jaBHo rimacuno npecrano ga ce wramna, 0gHOCHO uagaje, y npeasuheHom
nepvoay of roguHy AaHa OCHyje HOBO jaBHO rnacuno nog UCTUM UNn CANYHUM UMEHOM, YCTaBHM cyf ykasyje aa
je nponuncaHo orpaHnyere He camo y uHTepecy rpahaHa, u3 npeTxogHo HaBedeHuX pasnora, Beh n y nitepecy
OHOr jaBHOT rnacuna Koje u garoe nocToju, anu ce N3 TEXHUYKUX, PUHAHCUjCKUX Mnn BUNO Kojux Apyrux pasnora
jedHo Bpeme He WwTamna, OQHOCHO He usgaje. YcTaBHU CyA oueryje aa ce ocnopeHe oapenbe 3akoHa mory
TYMauuTu jeQnHO Kao BuA 3allTUTe npasa ynpaBo OHOr jaBHOr rnacuna Koje je OCHOBaHO 1 Aarbe nocToju, anu
ra TpeHyTHO "Hema y jaBHocTn", jep My 06e3befyjy oa cayyBa ume Kao 4eo CBOr ugeHTuTeTa n 3a Bpeme 3a Koje
Ce He MojaBrbyje y jaBHOCTU, a HE Kako npegnarad 1 MHuumjatopu cMaTpajy kao obasesy ynpaso Tor rnacuna ga
Mopa pefoBHO Aa ce WTamna, OAHOCHO M3faje nHaye My je HakoH roanHy AaHa "HemspaBara" 3abpareHo Aa
ce noA CBOjUM UMEHOM MojaBu Yy jaBHOCTU. HanpoTus, Beh 0CHOBaHOM jaBHOM rnacuiny je yBek 4O3BOSbEHO Aa
ce noj CBOjUM MMEHOM MNojaBu Y jaBHOCTH, 6e3 063npa ga nu je y H0oj 6o NpncyTHO PeLoBHO MK ca
npekunanma. HaseaeHe ogpenbe 3Hauve jeaAMHO TO Aa ako HEKOr rmacuna Ayxe of roouHy AaHa Hema y jaBHOCTMH,
3aKOHOM MY BULLIE HMje 3arapaHToBaHoO "JdyBare" UMeHa, Beh je moryhe ocHMBaH-e HOBOI jaBHOI rnacuna nog
NCTUM MW CANYHUM MMeHOM. Beh camo jeanyko Tymadere ocnopeHux ogpegaba notephyje nsHeto
cTaHoBULWITe YcTaBHor cyaa. Havve, cnopHa Hopma npeasuha ga "y cnyyajy ... npectaHka wraMmnaka unm
nsgaBarba jaBHOr rnacuna, Huje 4O3BOSbEHO OCHMBAHE jaBHOr rmacuna nog UCTUM UMM CAMYHUM UMEHOM ..."
(ctaB 3) n parbe ga "sabpaHa u3 ctasa 3. (OCHMBaHA jaBHOr rnacuna nog UCTMM Uin CIIMYHUM UMEHOM) BaXu
roauHy AaHa noves oA AaHa usgasara nocnegwer npyuMepka jaBHor rnacuna ... Koje ce He wramna, OgHOCHO
He n3gaje" (ctaB 4). Kako jaBHO rmacuno koje je camo thakTnykm npecTano Aa ce wramna unm n3gaje Huje Tmve
npaBHO nNpecTano Aa NocToju, TO Ce OHO HE MOXE HU OCHMBATM Kao HOBO jaBHO rnacuno, na ce TMMe Hu
nponucaHa 3abpaHa Ha TakBO rMacuno He MOXe HU OOHOCUTMU.

Ha nsHeTnm pasnosmma 3acHMBa ce oanyka YCTaBHOr cyda Aa y 03Ha4YeHOM Aerny, Y OAHOCY Ha ogpende unaHa
14a ct. 1. go 4. 3aKkoHa, nogHeTu npeanor ogdvje, a MHMUMjaTUBE HE NPUXBATW, jep HUje Halao OCHOBa Aa
yTBPAM Oa Ccy ocrnopeHe oapeabe HecarnacHe ca YCTaBoM v NoTBpheHnM MefyHapogHUM yroBopuma.

KoHauHo, ocnopeHu unaHa 14a 3akoHa y ogpeabama cT. 5. 0o 7. cagpXm HOpMe NpPOLECHOr kapakTepa kojuva
ce nponucyje ga je y cnyvajy nospeae 3abpaHe 13 ctaBa 3. OBOr YnaHa, Kao 1 'y criyyajy usgasarba jaBHor
rnacuna koje Huje ynucaHo y Permcrtap jaBHuX rnacuna, HaanexHu jaBHu Tyxunay oyxaH aa 6e3 ognarawa
MOKpeHe NOCTyNnak 3a NPUBPELHU NPECTYN Npea HaANEXHUM CYAOM U 3aTpaXu uspuuare Mepe npMBpeMeHe
obycTaBe AenaTHOCTU U3aaBaksa jaBHor rmacuna (ctae 5), Aa he cya y poky of 12 caTu of nofHolleHa
npegasiora jaBHOr TyXuoLa, Y CKnagy ca 3akoHoM, nspehu ocHuBavy Mepy npuBpemeHe obycTaBe 4enaTHOCTH



n3gaBama jaBHOr rnacuna 4o NpaBOCHAXXHOT OKOHYaH-a NOCTyrnka U3 cTaBa 5. oBor YnaHa (4naH 6 ) u gace 'y
MOCTYMKy 3a U3puLaHke Mepe 13 cTaBa 6. OBOr YnaHa CXof4HO NpuMeksyjy oapeabe YnaHa 24. oBor 3akoHa (cTaB
7).

YcTaBHM cya Hanasu Aa cy 3a OLeHy YCTaBHOCTM HaBefeHux ogpenaba 3akoHa, nopen ynaHa 50. ctas 1.
YcTtaBa, of 3Hadvaja n ogpende unaHa 4. ct. 1, 2. n 4, unaHa 142. ctas 2. n ynaHa 156. ctas 1. YcraBa.
Monasehn og ogpenbe ynaHa 4. ctaB 1. YcTaea koja yTBphyje Hayeno jeAMHCTBEHOr NpaBHOr MOPEeTKa, Kao
jedaH o OCHOBHMX NMpUHLMNA Ha KojuMa NoYuBa ycTaBHoMpasHM cuctem Penybnuke Cpbuje, YcTaBHu cyq
ykasyje Aa nako Baxehu npasHu cuctem y Penybnuum He npaBu pa3nuky namehy T3B. OpraHCKmMx, OCHOBHMX MK
OPYrvx 3aKoHa Koju umajy jadyy npaBHy cHary of octanux, "obmyHux" 3akoHa, LUTO nma 3a nocneguuy aa,
carnacHo oapeabu unaHa 167. YcraBa, YCTaBHM Cya HYje HagnexaH aa LeHn mehycobHy carnacHoOCT 3akoHa,
YyCTaBHO Hayeno jeAnHCTBa NpaBHOr NopeTKa Hanaxe Aa OCHOBHW MPUHLIMNU U NPaBHU UHCTUTYTW npeasuheHn
3aKOHMMa Kojuma ce Ha CMCTEMCKU HauuH ypehyje jegHa obnacT apywTBeHnx ogHoca 6yay UCNOLWTOBaHN U Y
noce6GHNM 3aKOHMMa, OCUM aKo je TUM CUCTEMCKMM 3aKOHOM M3pUYMTO MponucaHa MoryhHOCT Agpyraynjer
ypehuBama nctnx nutawa. OBo NocebHO Baxkn 3a 00nacT KasHeHOr 3aKOHOA4aBCTBa, Umajyhu y Buay aa cy
HOpMe Ka3HeHOor npaga, No CBOjoj NpMpoan, y HenocpeaHoj Be3n ca 0CTBapuBakeM OCHOBHUX JbYACKMX NpaBa u
cnobopa, Te ypehunBamwe NojeAnHUX MHCTUTYTa Ka3HEHOT NpaBa pa3nuynMTo o4 HaunHa Ha Koju Ccy OHU ypeheHu
CMCTEMCKMM 3aKOHOM, MOXe 030MIbHO Aa yrpo3n OCTBapuBaHke Hayena jeqHakocTy CBUX nped YCTaBoM U
3aKoHOM 13 ynaHa 21. ctas 1. YcTaBa u fa gosefe 0o auckpumuHayuje. Ctora je npurmMkoM oLeHe yCTaBHOCTU
ogpepaba cT. 5. oo 7. unaHa 14a 3akoHa, YcTaBHuM cyf y3eo y 063up n ogpende 3akoHa o NpuBpeaHUM
npectynuma ("Cnyx6enun nuct COPJ", 6p. 4/77, 36/77, 14/85, 74/87, 57/89, n 3/90, "Cnyx6eHu nuct CPJ", 6p.
27192, 24/94, 28/96 n 64/01 n "Cnyx6eHn rnacHuk PC", 6poj 101/05), kojum ce ypehyjy npuBpegHun npectynu
kao nocebHa BpcTa kaxHwumBux aena. OBMM 3aKOHOM je, u3mehy octanor, nponucaHo: Aa oapende oBOr 3akoHa
0 OroBOPHOCTU U CaHKUMjama 3a NnpuBpeaHe NpecTyne Baxe 3a cBe NpuBpeaHe npectyne ogpeheHe caBe3HUM
1 peny0nrMyKkMM, OQHOCHO MOKPajUHCKMM 3akoHUMa 1 ypegbama ( 4unaH 4 ); ga ce 3a npuBpeaHe nNpectyne mory
n3pehun cnepehe 3awTntHe mepe: 1. jaBHO o6GjaBrbMBame Npecyae, 2. ogy3nmare npeameta, 3. 3abpaHa
npaBHOM nuuy Aa ce 6asu oapefheHom npuspeaHom AenatHowhy u 4. 3abpaHa o4roBOPHOM Ny Aa BpLUK
oapeheHe gyxHocTu ( unaH 28. ); Aa ce 3awTUTHE Mepe MOory nspehu camo ako je yYMHMoLYy n3pedeHa kasHa,
aKo OBMM 3aKOHOM Huje Apyk4dnje ogpefeHo 1 ga ce 3awTuTHeE Mepe jaBHor objaBrbnBarba Nnpecyae u
ony3umara npegmeta mory nspehu u y3 ycnosHy ocyay ( 4naH 29. ct. 2. u 3.).

Kao wTo je peyeHo, 3a oLeHy carnacHoOCTU OCrnopeHnx ogpenaba ca YcTtaBoM of 3Havaja cy 1 ogpenbe vnaHa
4. cT. 2. n 4. YctaBa Koje ytBphyjy Aa ypehewe BnacTn noumsa Ha NoAeny BrnacTu Ha 3aKoHOAAaBHY, U3BPLUHY U
CYACKy, a Aa je cyacka BnacT He3aBucHa, YnaHa 142. ctas 2. YcTaBa, kojoM je, namehy octanor, ytepheHo ga cy
Cy[0BWM caMOCTariHM 1 He3aBUCHM Y CBOM pagy, kao 1 ynaHa 156. ctas 1. YcTaBa, carnacHo Kojoj je jaBHo
TYXMNaLUTBO CamMOCTaslHW APXKaBHM OpraH Koju, nopen ocTasnor, FOHU YYMHMUOLE KPUBUYHUX U OPYTUX KaXKHUBUX
aena. Vimajyhu y Buay HaBeaeHo, YCTaBHM Cyf je OLeHUo aa ocrnopeHe oapenbe unaHa 14a ct. 5. n 6. 3akoHa o
jaBHOM MHpopMMcamy HUCY y carnacHocTu ca Yctasom. Ogpenbom ctaea 5. osor unaHa npegsuheHo je aa je,
y cnydajy nospege 3abpaHe 13 cTaBa 3. OBOr YNaHa, Kao 1 y Cry4ajy n3gaBara jaBHOr rracuna Koje Huje
ynucaHo y Perncrap jaBHux rnacuna, HaanexHu jaBHu Tyxxunay ayxaH ga 6e3 ognarana nokpeHe nocrynak 3a
NpvBpeaHM NPECTYN npes HaanexHUM cyaoM U1 3aTpaxiu uspularwe mepe npuspemeHe obycrase AenaTtHOCTU
nsgasata jaBHor rmacuna. Ogpeabom ctasa 6. UCTor YnaHa nponucaHo je aa he cya y poky og 12 catun og,
noAHoLleHa Npeanora jaBHor Ty>uoua, y ckrnagy ca 3akoHoMm, u3pehu ocHuBady mMmepy npuepemeHe obycrase
AenaTHOCTU n3aBaksa jaBHOr rnacuna 4o NpaBOCHAXHOr OKOHYaHa NoCcTynka 13 ctasa 5. 0BOr unaHa.
ObaBesuBar-e jaBHOr TyXXMoLa Aa NoKpeHe NocTynak 3a NpuBpeaHn npectyn, n To 6e3 oanaraka, kao n aa
Tpaxu uspuuame mepe, HaBeaeHy ogpendy YMHM CynpoTHOM YcTaBoM yTBpREeHOM NOnoXajy jaBHor
TY)XunaluTBa Kao caMoCTalHOr ApXaBHOr opraHa, a obaBeanBareM Cyfa Aa OBY Mepy U3peKHe 3akoHoaaBal je
NPEeKpLUNO Hayeno nogene BnacTu U YCTaBoMm rapaHToBaHy CaMOCTanHoOCT M He3aBUCHOCT cyaoBa. [larse,
nponucueakem mMepe npuspemeHe obycrase AenaTHOCTU u3gasaka jaBHOr rnacuna 3akoHogasal, je HapyLImo
NPUHLMN jeauHCTBA NpaBHOr NopeTKa M Hayeno je4HakoCTu CBUX Nnpef 3akoHoM, jep npeasuha jegHy BpCTy
CaHKuuje kojy 3aKkoH O NpuBpeHUM NPecTynMMa , Kao 3akOH KOju Ha OMwTK HavuH ypehyje obnact
NpvBpEeAHO-NPECTYNHOr NpaBa He No3Haje, 1 YNpPKoC TOME LUTO HaBeAeHM 3aKoH y YnaHy 4. uspmnunto ogpehyje
Aa ogpenbe Tor 3aKoHa 0 0O4roBOPHOCTU U CaHKUMjama 3a NpuBpedHe NpecTyne Baxe 3a CBe NpuBpeaHe



npectyne, 6e3 063npa Ha TO KOjUM Cy OMLITUM aKTOM nponucaHn. 3akoH O NPUBPESHUM NPECTYNMMa CagpXu
3abpaHy npaBHOM nnuy Aa ce 6asu ogpeheHom npuBpeaHOM genaTHowwhy, any Kao 3alTUTHY Mepy Koja ce,
carnacHo 4YnaHy 29. ctaB 2. TOr 3aKoHa, Moxe uapehn camo ako je y4mHuouy npuBpeaHor npecTtyna nspeveHa
KasHa, a He JOK NOCTynak Tpaje, Kao CBOjeBPCTaH BuA npuBpemeHe mepe. KoHayHo, nponvcrBare mepe
(npuBpemeHe) obycTaBe genaTHOCTU U3gaBarba jaBHOr rnacuna 3aTto LWTOo jaBHO rNacumo H1je ynncaHo y
Peructap jaBHux rmacuna npetBapa ynuc y Permcrtap y KOHCTUTYTUBHM €fIEMEHT NOCTYNKa OCHMBaHa jaBHOTr
rnacuna v nocpegaH sug ogobpera 3a OCHMBaH€, a LUTO je HecarnacHo ogpeadu unaHa 50. ctaB 1. YcTaea, a
TMMe n ogpenbama unana 10. EBponcke koHBeHUMje 1 ynaHa 19. MehyHapogHor nakta. Kako je ogpenba ctaea
7. ynaHa 14a 3akoHa Heo4BOjMBO NoBe3aHa ca oapeabom cTaBa 6. UCTOr YnaHa 3a Koju je YCcTaBHu cyf YTBpAMO
a Huje carnacHa ca YctaBom u notepfheHum mefyHapodHnm yroBopuma, TO HM oBa oapeaba He Moxe oncraTu
y MPaBHOM MOPETKY.

MogHeTnm nHnunjaTuBama ogpende ynaHa 2. 3akoHa 0 n3ameHama u gonyHama 3akoHa O jaBHOM
MHOpMUCaHY OCMOPEHE Cy U Yy Aeny Kojum je nocne yunaHa 14. ocHOBHOr 3akoHa AoAdat HoBM YnaH 146 , kojum
je nponncaHo ga Peructap jaBHUX rmacuna Boam opraHusauuvja HagnexHa 3a Bofherwe perncrpa npuBpeaHmnx
cybjekaTa (cTaB 1.) n ga MMHUCTap Ha4neXaH 3a NocnoBe jaBHOT MHpopMucama bnmke ypehyje HaumH Boherwa
Peructpa jaBHux rnacuna (ctas 2).

Kako je YcTaBHM Ccya NpeTXo4HO OLEHNO Aa YyCTaHOBMaBake Pernctpa jaBHux rnacuna, camo no cedu, Huje
HecarnacHo ca YctaBsoM 1 notepheHum MeflyHapoaHMM yroBopuma, TO U3HeTa oLeHa U pasnosn Ha Kojuma ce
OHa 3acHuBa BaXu 1 3a ocrnopeHy oapeaby craea 1. unaHa 146 3akoHa. Kaga je pey o opraHmsaumjun HagnexHoj
3a Bohewe Pernctpa, YcraBHu cyg uctmye ga je ogpehusamne koju he opraH nnm opraHusatmja Kojoj cy
noesepeHa jaBHa oBnawhera 6UT HagnexHa 3a Bofhewe oapeheHe jaBHe eBuaeHLMje, NUTake LLEeNMCXOAHOCTM
KOHKpETHOT 3aKOHCKOr pellera, Kojy YCTaBHU cya Huje HaanexaH ga ueHu. Ctora Cya y oBom geny
WHULUMjaTUBE HMje NPUXBaTKO.

Y ogHocy Ha cTaBa 2. unaHa 146 3akoHa, YcTaBHM cyA je nocebHUM pellereM NOKPEHYo NOCTynak 3a
ouerMBaHe YCTAaBHOCTM OBE OcnopeHe ogpeabe.

MoBogom HaBoda kojuma nHUUMjaTopm ocnopasajy HoBogodaTu YnaH 148 3akoHa, YCTaBHM Cyf OLenyje aa ce
oapenbama unaHa 148 3akoHa ypehyje ooctaBmane nogaTtaka u3 Pernctpa jaBHux rmacuna pecopHoMm
MWHWCTAPCTBY M APYrMM HaAnexXHUM opraHnma ApXXaBHe ynpase, Te Kako ce pagu o nogauuma Koju cy
cajpXaHu y jaBHOj eBUOEHUNjM Koja Ce BOAM Ha OCHOBY 3aKOHa W KOju ce [oCcTaBrbajy pagu noctynaka OBUX
opraHa y cknagy ca hnxoBMM 3aKOHOM YTBpheHUM HaanexHoctuma, Cya Hanasu Ja ce He MOXe NpUxBaTUTH
Kao OCHOBaHO yKasvBah-€ MHWLMjaTopa 4a Ce Ha NPonucaHu HauvH OCHMBAa4K jaBHWUX rnacuna cTaBrbajy y
HejeHaK Nonoxaj y OAHOCY Ha Apyre npmBpeaHe cybjekte, HUTKM Aa ocnopeHe oapenbe npeacTaBibajy OTBOPEH
npuTUCaK Ha cpeacTBa jaBHor nHgopmucarwa. C TuM y Besn, YCTaBHU CyA je OLeHNO Aa HeMa OCHOBA 3a
nokpeTake MoCTyrnka 3a yTBphuMBamwe HecarnacHocTu ogpenaba unaHa 148 3akoHa ca ogpeabama un. 21, 50.
n 83. YcraBa, HUTK 3a yTBphMBak-e BUXOBE HecarnacHocTu ca ogpeabama unana 14. EBponcke KoHBeHUMje, na
y OBOM [Jeny UHMLMjaTMBE HUMje NpUXBaTUO, carnacHo oapenbu ynaHa 53. ctas 3. 3akoHa 0 YCTaBHOM cyay.

Monasehun o cagpxmHe ocnopeHux ogpegaba yun. 4. oo 6. 3akoHa 0 M3MeHama 1 gonyHama 3akoHa O jaBHOM
MHopMUcary YCTaBHM CyA je NPUINKOM OLLEHE HMXOBE carnacHOCTU ca YCTaBoM, U3 pasnora HaBeaeHuX y
Oeny KojuM je BpLUeHa oueHa ogpeaaba cT. 5. oo 7. HoBogogaTor YnaHa 14a 3akoHa, Mao y Buay v oapenode
3akoHa 0 npyBpeaHM npecTynuma 1 3akoHa o npekpluajuma . OBo cTora LTo ce ocnopeHum oapeadama
nponucyjy NpuBpeaHn NpecTynu 1 npekpLuajn y obnactu jaBHor MHopmM1cama 1 caHkuuje 3a y4mheHe
NnpvBpeaHE NPECTYNe 1 NpekpLuaje.

Mopen Beh HaBegeHux ogpenaba 3akoHa O NpMBPESHUM NPECTynMMa , OBMM 3aKOHOM je MPONucaHo u: Aa je
npuMBpeaHV NpecTyn APYLITBEHO WTETHa NoBpeada nponuca o NpMBpeaHOM MM OUHAHCKjCKOM MOCoBakmy, Koja
je npoyapokoBarna unu je Mmorna npoy3pokoBaTu Texe nocneguue 1 Koja je nponnucoM HaanexHor opraHa
onpeheHa kao npmBpegHu npecTyn ( YnaH 2. ); Aa je HajMarba Mepa HOBYaHE Ka3He Koja ce MOXe nponucaTu 3a
npuBpeaHn nNpecTtyn Koju yunHu npasHo nuue 10.000 gnHapa, a Hajgeha 3.000.000 guHapa, aa ce BucuHa
HOBYaHe KasHe 3a NpaBHO fKLe MOoXe NponMcaT 1y cpasMepu ca BUCMHOM YUnbeHE LUTETE, HEU3BPLLEHE
obaBese nnun BpeaHocTn pobe nnun gpyre cTeapu Koja je npeaMeT NpMBpeaHoOr NPecTyna, Y KoM crnydajy Hajseha
Mepa HOBYaHe KasHe MoXe BUTK 0o 4BafeCeTOCTPYKOr N3HOCa yunbeHe LITETe, HEM3BpLLUEHE 0b6aBese nnm



BpeaHOCTU pobe unu apyre CTBapu Koja je npegmeT NpUBPELHOr NPeCcTyna, Kao U Aa Hajvarka Mepa HOBYaHe
KasHe koja ce MOXe nponucaTi 3a NpUBpeaHV NPECTYN KOjU YY4UHN OArOoBOPHO nuue naHocu 2.000 guHapa, a
Hajseha 200.000 gnHapa ( 4naH 18 ); na he cyg npaBHOM MLy OOMEPUTUM KasHy Yy rpaHmuama nponucaHum 3a
NpvBpeaHM NpecTyn, yaumajyhun y 063mp cBe OKONTHOCTY Koje yTu4y Aa ka3Ha 6yae Beha unu marba
(oTexxaBajyhe 1 onakwaBajyhe OKONMHOCTU), @ HAPOUYUTO TEXUHY YUYNHEHOT NPUBPEAHOr NpecTyna, nocneauue
Koje Cy HacTynurne unm cy Mormne HacTynuTu, OKONHOCTW Nog, Kojuma je NpuBpeaHn NPecTyn YYUHEH U
€KOHOMCKY CHary npasHor nvua, a ga he ce npn ogmepasary Ka3He 04roBOPHOM NULYY CXOAHO NpUMEH1BaTH
oapenbe unana 41. KpusnyHor 3akoHa ( 4nax 20 ); aa cyg MoXxe NpaBHOM N1Ly M O4rOBOPHOM NuLy 3a
yUmHeHU NpyBpeaHU NpecTyn nspehn ycnosHy ocyay, Npy Yemy YCNOBHOM OCYAOM Cy[ MOXE NPaBHOM NnLy
yTBpAnTM Ka3Hy ao 20.000 guHapa, a ogrosopHom nuuy Ao 4.000 gnHapa, ¢ TMm ga ce oHa Hehe u3BpLInTK ako
ocyfheHn 3a BpeMe Koje oapeaun cyn, a koje He Moxe OuUTu Kpahe o jeoHe HU oyxe of OBe rofavHe (Bpeme
npoBepaBawa), He YYMHU HOB NPUBPESHN NPecTyn, OAHOCHO ako OArOBOPHO NULE HE YUYUHU KPUBUYHO AENO Koje
nma 1 obenexja npmepegHor npectyna ( 4naH 27. ct. 1. n 2); ga ce 3a npuBpeaHe npecrtyne mory nspehu
cnepehe 3awTnTHE Mepe: 1. jaBHO 06jaBIbuBaHe Npecyae, 2. ogy3numare npeameta, 3. 3abpaHa npaBHOM NULLY
Aa ce 6aBu ogpeheHom npmBpeaHom aenaTtHowhy un 4. 3abpaHa ogroBoOpHOM Nuuy Aa Bpmv ogpeheHe
Oy>XHOCTU ( 4naH 28 ).

3akoHom o npekpuwajuma ("Cnyx6enHn rnacHuk PC", 6p. 101/05, 116/08 n 111/09) nponucaHo je: Aa je npekpLuaj
NPOTUBMPABHO CKPUBILEHO N3BPLLEHA pafH-a Koja je NPOoNMCOM HaanexHor opraHa oapefeHa kao npekpLuaj (
ynaH 2. ctas 1); Aa ce npekpLuaju Mory nponucnBaTn 3aKOHOM UK ypeabom, O4HOCHO OAYKOM CKYMNLITUHE
ayTOHOMHE NOKpajuHe, CKynwTUHE OnwTuHe, CKYNLWITUHE rpaga v ckynwtuHe rpaga beorpaga n ga opranm
oBnawheHun 3a AOHOLIEH:E NMponMca O NPeKpLIajyuMa Mory NponncnuBaTh camo KasHe 1 3alTUTHe Mepe
npeasuheHe OBMM 3aKOHOM U1 Y rpaHuLiama koje ogpefyje oBaj 3akoH ( unaH 4. cT. 1. 1 2); Aa cy npekpLuajHe
CaHKuuje - Ka3He, ornomMeHa, 3alTUTHe Mepe U BacnuTHe Mepe ( 4naH 5. ctas 1.); Aa ce 3akoHOM unu ypeabom
HOBYaHa KasHa Moxe nponucaTtu y pacnoHy: 1. og 5.000,00 go 150.000,00 anHapa 3a dur3nyko nuue u
OAroBOpPHO nuue, 2. og 100.000,00 go 2.000.000,00 auHapa 3a npasHo nuue u 3. og 10.000,00 go 500.000,00
OWHapa 3a npegyseTHuka ( YnaH 35. ctas 1).

Oppepnbama unaHa 92a 3akoHa, koju je unaHom 4. 3akoHa 0 M3mMeHama 1 gonyHama 3akoHa O jaBHOM
nHOopMMCcary AoaaT nocrne YnaHa 92. ocHOBHOr 3akoHa, Kao NpUBPeAHW NPeCcTyn je NPONMCcaHo OCHUBaHE
jaBHOr rmacuna cynpoTHO 3abpaHu 13 YnaHa 14a crtaB 3. 0BOr 3akoHa (OCHMBaH-E jaBHOT rracuna nog NcTnm
WU CAMYHUM MMEHOM Mpe NpoTeka NPONUCcCaHOr poka) U U3gaBame jaBHOr rnacuna Koje Huje ynmcaHo y
Peruncrap jaBHux rnacuna, nponMcaHu cy MUHUMYMWU U MakCUMYMU HOBYAHWX Ka3HW 3a YYUH-EHEe NpuBpeaHe
npecTyne 3a OCHMBa4a jaBHOr rmacuna (MpaBHO N1LE) U OArOBOPHO NULIE Y OCHMBAYY jaBHOT rnacuna u
npegsvheHo je aa he cya ocHuBavy y3 kasHy nspehu 3awTntHy mepy 3abpaHe obaBrbara genaTHOCTU
n3gaBaba jaBHOr rnacuna, a ogroBOpHOM NuLy 3alTUTHY Mepy 3abpaHe BpLuera ogpeneHnx AyKHOCTW.

Monasehun oa nojma npuBpeaHor nNpectyna geduHNcaHor YnaHom 2. 3akoHa O NpMBpPEeaHUM NpecTynuma,
YcTaBHU cyq Hajnpe ouetwyje Aa pagke Koje cy ogpendbom ctasa 1. unaHa 92a 3akoHa nponucaHe kao
NpvBpeaHM NPECTYM, UCMYyH-aBajy 3aKOHCKe ycrnose Aa byay oapeheHe Kao 0Ba BpCTa KaxKHMBUX Aena ca
CTaHOBULLUTA HeroBor 3akoHom yTBpheHor nojma, jep ce nponucaHa 3abpaHa, Kao 1 nponucaHa obasesa
0oQHOCe Ha NocnoBake OCHMBAYa jaBHOr rnacuna, koju, obaerbajyhu jegHy HECNOpHO NpMBPEAHY AeNnaTHOCT,
HacTyna kao npuBpegHu cybjekat. Mehytum, n nopeg Tora YctaBHuM Cyd Hanasu ga ce HaBeaeHuM ogpenbama
unaHa 92a 3akoHa noBpehyjy yctaBHa Hadena o jeguHCTBY nNpaBHOr nopeTka y Penyonuum Cpbuju n jegHakocTtu
CBUX NpeA YCTaBOM M 3aKOHOM, Kao U 3ajemyeHa crnoboga meamja. OBo U3 pasnora LWTo ¢y, Kao npBeo,
ogpeanbama ynaHa 18. ct. 1. 1 3. 3akoHa o npuBpPEeAHMM NPECTyNnUMa NPONMCaHN Tako3BaHM OMNLWTU MUHUMYM U
OMLUTU MaKCMMyM HOBYaHE KasHe Koja ce MOXe NponucaTi 3a OMno Koju KOHKpeTaH NPUBPESHN MPECTYN Koju
YYMHU NPaBHO nuue, OAHOCHO OArOBOPHO NuLe Y NpaBHOM Nuuy. Tako je HajMara Mepa HoBYaHE KasHe Koja ce
MOX€e NponucaTn 3a NpMBpeaHM NpecTyn koju yumHu npasHo nuue 10.000 anHapa, a Hajeha 3.000.000 guHapa,
OOK HajMara Mepa HOoBYaHE KasHe Koja ce MOXe NponucaTi 3a NpUBPeaHnN MPeCTyn KOju YYMHU OArOBOPHO Nnue
n3Hocu 2.000 guHapa, a Hajseha 200.000 guHapa. HaBeaeHe ogpenbe 3Hayve ga ce 3a KOHKPETHE NpuBpeaHe
npecTyne Koju ce Nponucyjy 3akoHOM, OOHOCHO ypeabom He MoXe NpeaBuaeT HoBYaHa KasHa Koja je ncnog
onwTer MMHUMyMa, HATU U3HaA onwiTer makcumyma. MNMponncrneawemM Aa ce 3a NpuMBpeaHE NPECTyne 13 YnaHa
92a 3akoHa Moxe n3pehu HoBYaHa kasHa y pacnoHy og 1.000.000 go 20.000.000 guHapa 3a ocHMBava jaBHOr



rnacuna v og 200.000 go 2.000.000 guHapa 3a 04roBOPHO NMLE Y OCHMBAYY jaBHOT rnacuna, 3akoHogaeal, je
Tako3BaHe nocebHe MakCMMyMe HOBYAHMX Ka3HM NPONMCA0 U3Hag OMnLITEr MakCMMyMa KasHe Koja ce MOXe
nponucaTu 3a OBY BPCTY KaXXHMBUX Aena, nako je ogpeabom vnaHa 4. 3akoHa 0 npuBpeanm npecrtynuma
n3pnunto npeasuheHo aa ogpende Tor 3aKoHa 0 OAroBOPHOCTM M CaHKUMjama 3a NpuBpeaHe NpecTyne Baxe 3a
cBe npuBpeaHe npectyne ogpeheHe 6mno kojum 3akoHOM nnn ypegbom. Ha oBaj HaumH je, No oueHn YcTaBHOr
cyfna, HapyLLeHO Ha4yerno jeanHCTBa NpaBHOr NOpeTKa, a Nuua Koja ogroeapajy 3a npusBpegHe npectyne us
obnacTu jaBHOr MHCOpPMUCaHa CTaBIbEHA CY Yy HejeHaK NonoXaj ca nMuuMa Koja Oaroeapajy 3a UCTy BpCTy
KaXXmsMBMX Aena us gpyrux obnactu. YctaBHU Cya ykasyje Aa Kao LTo ce NocebHUM 3aKkoHMMa Kojuma ce
npeasuhajy ogpeheHa KpmBnYHa Aena koja Hucy cagpxkaHa y KpMBUYHOM 3aKOHUKY HE MOXe nponucatiu kasHa
3aTBOpa Mcnog onwter MMHMMyMa, OAHOCHO M3Haa onwTer Mmakcumyma ogpefheHor KpuBuUYHMM 3aKOHMKOM,
TaKo Ce HU 3a NpuBpPeLHe NPecTyrne, Kao HY 3a NpekpLUaje, He MOry NPONMCUBaTU HOBYaHe KasHe, HATK Guno
Koje opyre caHkuuje Koje Hucy npeasuheHe 3akoHMMa KojuMa ce Ha CUCTEMCKM HauuH ypehyjy npaBHu
WHCTUTYTM KOjU CE OAHOCE Ha OBE BPCTE KaxXHMBMX Aena. Mlako cy nsHeTu pasnosmn 4OBOSbaH OCHOB 3a
yTBphrBate HEYyCTAaBHOCTM HABeAEHNX 3aKOHCKMX oapenaba, Cya aoaaTtHo UcTuye ga ce BUCMHOM 3anpeheHumx
KasHW, Yak 1 kaga oHe He Ou nanasune M3BaH JO3BOIbLEHOT OKBMPA, 030UILHO yrpoXaBa OCTBapuBaHke
3ajemuyeHe cnobone meawja, jep 61 eBeHTyanHa ocya OCHMBa4a jaBHOr rnacuna Ha MmakcumarHy 3anpeheny
HOBYaHY Ka3Hy, Koja MHa4e Mo CBOjOj BUCUHW ogroBapa HOBYaHOj Ka3Hu koja ce npema ynaHy 14. ctas 3. Tauka
5) 3akoHa 0 04roBOpHOCTM NPaBHMX NuLa 3a kpuBnyHa gena ("CnyxbeHu rmacHuk PC", 6poj 97/08) moxe
n3pehu NnpaBHOM NK1LY 3a YYMHEHO KPUBMYHO AEMO 3a KOje je nponucaHa ka3Ha 3aTBopa [0 AeCeT roanHa,
peanHo yrpoauna fgarbe noctojake camor jaBHor rrnacuna. [pyro, YcTaBHM Cyd KOHCTaTyje Aa 3alTUTHE Mepe
3abpaHe o6aBrbara AenaTtHoOCTU, OQHOCHO 3abpaHe BpLlera ogpeneHnx gyxHoctu, npeasuheHe ogpenbama
CT. 2. n 4. ynaHa 92a 3akoHa, jecy 3alITUTHE Mepe Koje ce, Kao BpCTa CnopeaHe caHKuuje, Mory nponucaTv 3a
yumkeHe NpuBpeaHe NpecTyne, carnacHo YnaHy 28. 3akoHa o npuBpeaHuMm npectynuma. Mehytunm, YctasHu
cyn ouewyje aa HM HaBegeHe ogpende 3akoHa HUCY carnacHe ca YctaBsoM. Hamme, YctaBHu cyg je ouemnyjyhn
npeTxofHe ocrnopeHe oapende 3akoHa Hawao ga nponncaHa obaeesa ynuca y Perncrap jaBHux rmacuna Huje
HecarnacHa ca YCTaBOM, HUTW [ia je HecarnacHo ca YCTaBOM CaHKLUOHUCake HeynucrBawa y Peructap, anu je
NCTO TaKo oueHnOo aa ce ogpendama 3akoHa ynuc y Perncrap He MoXe NpeTBOPUTH Y YCIOB 3a OCHMBaH-E U
noyeTak paja jaBHor rnacuna, jep oHa Taga nonpuma kapakrtep ogobpema, a wrto 6u 6uno cynpoTHo YcTasy. Y
cknagy ca OBMM CTaBOBMMA, OLieHa YCTaBHOr Cyda je Aa ce U nponucuBakem 3abpaHe obaBrbaka A4enaTHOCTH
nsgaBarba jaBHMX rnacuna, 0f4HoOcHoO 3abpaHe BpLuera oapefeHnx Ay>KHOCTU, Kao 3alUTUTHUX Mepa Koje ce
n3pu4y y crydajy yumhseHor NpuBpeaHor npecTyna Koju ce cacToju y HeynucuBaky jaBHor rnacuna y Perucrap,
ynucy y Perncrtap gaje kapakrtep gogaTHor, YCTaBOM HeAoMyLWTEHOr YCNoBa 3a OCHMBaH-e 1 JeNnoBare jaBHOr
rmacuna. ¥3 1o, YCTaBHU cy[ je YTBPANO HE NOCTOjU YCTaBHU OCHOB Ja Ce OCHMBAYY jaBHOr riacuna Koju jaBHo
rnacmno Huje ynucao y Perncrtap nopea nspeyeHe HoBYaHe KasHe 3a NpPUBPEAHN NPEeCTyn N3pekHe u mepa
3abpaHe n3gaBarba jaBHOr rnacuna, jep ce uspuvuakbem OBe Mepe cnpedaBa Lumperwe nHgopmalmja n naeja
nyTeM jaBHOT rnacuna Kkome je mepa nspedeHa, a ogpefndom ynada 50. ctaB 3. je U3pmMunTO U TakCaTUBHO
yTBphHEeHO Aa HaaneXHW cya MOoXe CnpeydnTu LmMpewe nHopmMalmja u naeja nytem cpeacrasa jaBHoOr
obaBeluTaBaka camo ako je To, y AEMOKPaTCKOM APYLUTBY, HEONXOAHO paau cnpevaBaka no3vBakba Ha
HaCWUIHO pyLleH-e YCTaBoM yTBPHEHOr NopeTka unm HapyllaBakwe TeputopujanHor nHterputeta Penybnvke
Cpbuje, pagu cnpevaBaka nponarvpaska paTta unvM noacTpekaBaka Ha HeNnocpeaHO Hacube Ny pagu
crpevaBatrba 3aroBapara pacHe, HaluMoHarnHe Unm Bepcke MpXH-e, KOjuM ce NOACTMYE Ha AUCKPUMUHALM]Y,
HenpujaTesbCcTBO UNu Hacurbe. Cya ykasyje Aa je HECNOPHO Aa ce KpLuehe 3akoHcke obaBese ynuca y Pernctap
He MOXXe JOBECTU y Be3y ca Ouno kojuM of, HaBE4EHUX YCTaBHMX OCHOBA 3a CrpevaBare LMpera
WMHpopmauumja u ugeja, Tj. 3abpaHy nsgaeara jaBHor rracuna.

Mpe npenacka Ha OLeHy carnacHOCT! OCNOpeHNX ogpedada ynaHa 92a 3akoHa ca noTBphHeHnm mehyHapogHUM
yroBopvmMa, YCTaBHM Cy[ je N3BPLLMO OLIEHY YCTaBHOCTU U OCNOpeHMX oapenaba unaHa 926 3akoHa, Kao 1 un.
5. n 6. 3akoHa 0 n3ameHama 1 gonyHama 3akoHa O jaBHOM MHopMUCaky, NOLITO CY 1 OBe oapeade aeo
KasHeHux ogpenaba 3akoHa O jaBHOM UHOpMUCaHLY.

Cya Hajnpe koHCTaTyje Aa ce 1 noBodom oapenada unaHa 926 3akoHa nocTaerba BULLE CMOPHUX
ycTaBHOMpaBHUX NuTama. MpBo, oBUM YnaHom 3akoHa cy noBpeda npeTnocTaBke HEBUHOCTM U NoBpeaa
3aWwTUTE NHTEpeca ManoneTHMKa nponucaHe Kkao npmepegHu npectyn (cT. 1. n 5). [lpyro, ako je npuBpenHu



NpecTyn Koju ce 0OAHOCK Ha NoBpeay NPETNoCTaBke HEBUHOCTU YunbeH objaBrbMBameM MHopMaluje Ha
HaCNOBHOj CTPaHW jaBHOT rnacuna unu y okBUpy HajaBHUX BECTU MHOPMATUBHOT NporpamMa eneKkTpoHCKor
jaBHOr rmacuna, 3a ocHMBa4a jaBHOr rnacuna Koju je yuymHunay, npuBpeaHor Nnpectyna HoBYaHa kasHa ce He
nponucyje y oaroapajyhem pacnoHy, Beh y OUKCHOM M3HOCY - Y BUCMHU KOja Ofroeapa 36upy BpegHOCTH
YKYMHO NpoAaTor TMpaa jaBHor rnacuna ucnopyyeHor aucTpubytepuma y nepuogy of cefam gaHa padyHajyhu
of faHa kaga je uHcopmaumja objaBrbeHa 1 BpegHOCTW NpoAaTor orflacHor MpocTopa Yy jaBHOM rriacuny y Tom
nepuogdy (ctas 2), 04HOCHO Y BUCWHW KOja 0AroBapa BpegHOCTM NPogaTor OrfacHor NpocTopa Yy jaBHOM rnacuny
y nepuoay of cegam gaHa padyHajyhu og AaHa kaga je nHcpopmaumja objaBrbeHa (ctaB 3). Tpehe, 3a yumtbeHn
NpvBpeaHM NPECTYN KOjU Ce OQHOCK Ha noBpeay NpeTnocTaBke HEBUHOCTM OATOBOPHOM NULLY ¥ OCHMBAaYY jaBHOT
rmacvna n OAroBOpHOM YpeOHuKy jaBHOr rnacuna 3anpeheHa je HoByaHa kasHa y BucuHn og 200.000,00 go
2.000.000,00 gnHapa (cTtaB 4), OOK 3a NpMBPeaHN NPECTYN Koju ce OAHOCK Ha NoBpeay MHTepeca ManoneTHuka
YOrLITE HUje nponucaHa OAroBOPHOCT OAFOBOPHON MMLa Y OCHUBAYY jaBHOr rmacuna, HUTU OA4roBOPHOT
ypeaHuka jaBHor rnacuna. YetspTo, ctaBom 6. ynaHa 926 3akoHa nponuncaHo je, nopeg octarnor, gaa he, ako cy
HaBeOeHW NpUBpPeaHN NPECTYNU YYnHeHN NpBY NYT, CyA U3pehn yCnoBHy ocyay.

[MoBogom NuTaka Ha Koja je NPeTXoAHO yKka3aHo, YCTaBHU Cyf ouekwyje Aa pagHe NpuBpeaHUX npectyna
nponucaHnx ogpendama unaHa 926 cr. 1. n 5. 3akoHa n3nase n3BaH OkBMpa nojma NPMBPEAHOr NpecTyna Kao
BPCTE KaXkiUBMX Aena, Kako je oH aeduHncaH ogpendbom ynaHa 2. 3akoHa o NpuBpegHUM NpecTynmma.
lMoBpena npeTnocTaBke HEBMHOCTU, KAO HW NOBpeaa 3alUTUTE UHTepeca ManoneTHuKa, y4mHeHe
objaBremBarbeM MHOPMaLUja y jaBHOM rracuny, He Mory ce, No oLeHu YcTaBHor cyaa, cMaTpaTu NoBpeaoMm
nponuca o NpMBpegHOM UM (OMHAHCKJCKOM MOCIOBakby, a LITO je je4aH o4 OCHOBHMX ycnosa aa 6w ogpeheHa
NpoTUBMpPaBHAa paara umana obenexja 0BOr KaXKHMBOr Aena. YCTaBHU CyA yKkasyje Aa y Npumnor oBakBe OLeHe
Cyna roBopu 1 UnkbeHuLa aa cy Ao AOHOLLEHa OcropeHor 3akoHa HaBeaeHe NpoTMBrpaBHe pagke bune
nponvcaHe kao NpekpLuaj, a He Kao NpMBPeaHU NPecTyn, Te cy oapenbom ynaHa 6. ctae 1. 3akoHa o nsmeHama
n gonyHama 3akoHa o jaBHOM MHhopMucamy OpucaHe 13 unaHa 95. ocHoBHor 3akoHa. Takohe, nponncnBawe
HOBYaHe KasHe y hMKCHOM U3HOCY, KaKo je TO yYnweHo ogpeanbama cT. 2. n 3. unaHa 926 3akoHa, ymecTo
ogpefhuBarba MUHMMYMa U MakcuMyma y OKBUPY KOjUX HafnexHu cya, ueHehy OKONHOCTM KOHKpPETHOr cry4aja
Be3aHe 3a OKOJTHOCTU YYMH-EHOr Aena 1 yYnHuoua, niwaea, no oueHu YCTaBHOT cyaa, HagnexHu cyg aa
NPYMEHOM 3aKOHOM MPOMNMCaHMX MpaBuna O ogMmepaBaky Ka3He He3aBMCHO oanydyje. VictoBeTHa oueHa
YcTaBHOr cyaa O4HOCK Ce U Ha pellene caapXaHo y oapeabu ctasa 6. UCTOr YnaHa, Kojom 3akoHoaaBall
Hanaxe cyay A4a YYMHMOLY NPOMUcaHnX NPMBPEOHNX MPECTYNa yBEK U3PEKHE YCMOBHY OCcyay, ako je Aeno
y4mkeHO npBu nyT. KoHayHO, YCTaBHU Cyf KOHCTaTyje Aa Cy M HOBYaHe Ka3He nponucaHe ogpenbom ctaea 4.
OBOr unaHa 3akoHa u3Hapj onwTter Makcumyma npegasuheHor ogpenbdama 3akoHa 0 NpMBPEeaHMM NpecTynuva .

Ha ocHoBy nsHeTor, YcTaBHu cyf je yTBpAMO Aa ogpeabe ynaHa 926 3akoHa HMCY carnacHe yCTaBHUM
Hayvennmma jeﬂl/IHCTBa npaBHOr NOpeTKa N HeE3aBUCHOCTU Cy,EI,OBa.

Y ogHocy Ha ocnopeHe oapenbe yn. 5. n 6. 3akoHa 0 n3ameHama 1 gonyHama 3akoHa O jaBHOM UHOpMUCakY,
Kojuma cy nosehaHe HoBYaHe KasHe koje ce Mory uspehu 3a nponvcaHe npekpLuaje, YcraBHuM cyq ykasyje oa u
Kada je ped o npekpLuajuma 3akoH O NpekpLiajuma, Kao CUCTEMCKM 3aKOH Yy 00nacTu npekpLuajHor npaea,
nponucyje onwTy MUHUMYM W ONLUTU MakCMMYM HOBYaHUX KasHW Koje ce Mory npeasuaeTu 3a npekpliaje
onpeheHe 3akoHoM ( unaH 35. ctas 1) n 4a je OBMM 3aKOHOM M3pUYNTO NpeasufieHo ga opraHun osnawheHu 3a
AOHOLLEHe Nponunca o npekpLiajuma Mory nponnucnuBaTn camo KasHe 1 3aliTUTHe Mepe npeasuhieHe oBUM
3aKOHOM U Yy rpaHMLamMa koje ogpefyje oBaj 3akoH ( UnaH 4. c1. 1. n 2). Kako cy 0CnopeHMM 3aKOHCKUM
oapenbama 3a npekpLuaje y obnactu jaBHor MHopmMmcarwa Makcumymu 3anpeheHmx kasHu nponucaHn nsHag
3akoHOM O npekpLuajuma ytepheHor onwTer MakcuMmyma, YCTaBHU CyA je OLeHMo Aa n3 pasnora N3HeTmx
BE3aHO 3a OLEHY YCTaBHOCTU UCTOBPCHUX ogpenaba OBOr 3akoHa Koje ce TUYy NpuBpeaHNX Npectyna, Hu
oapenbe un. 5. n 6. 3akoHa HUCY Y carnacHoOCTX ca YCTaBOM.

Ca gpyre cTpaHe, LeHehu carnacHOCT OCMOPEHMX KasHeHMX oapeaaba 3akoHa O jaBHOM MHOpPMUCakY ca
CTaHOBMLUTA HUXOBE CarfnacHOCTM ca yCTaBHUM HOpMama kojuma ce yTephyjy Hayena octBapusama 1
OONYyLWTEHOr OrpaHMyaBara 3ajeMYEeHMX JbYACKUX N MakbWHCKMX NpaBa 1 cnoboga, Te ca CTaHOBULLITA HUXOBE
carnacHocTtu ca ogpeabama unana 10. EBponcke koHBeHUmje 1 unaHa 19. MefyHapogHor nakta, YcTaBHu cyq
je nmao y Bugy n npakcy MehyHapoaHuxX MHCTUTYLMja 3a 3awTuTy rbyackunx npaea. Cyg ykasyje aa je nocebHo



3HavajHa GoraTta npakca EBponckor cyga 3a fbyacka npasa y Be3u npumeHe dnada 10. EBponcke KoHBeHUuUje,
Hapo4yMTO y nornegy Mepe A0 Koje je AoNyLWTeHO orpaHnyerse cnoboe rapaHtoBaHe yYnaHom 10. oBe
KOHBeHUuje. EBponcku cya ce focneqHo Ap»Kao CBOr CTaBa Aa cryvajeBu NermTMMHor orpaHnyaBarba cnoboge
n3paxasara 1 nHopmMmmcara Mopajy ga oyay npeasufeHn 3akoHOM 1 Aa, Yy cMuchy cTaea 2. ynana 10.
EBponcke koHBeHUuMje, mory 6utu npnxeaheHn camo kaga ce cMaTpajy HEONXOAHUM Y AEMOKPATCKOM ApYLUTBY.
Y ognyuu Autronic AG protiv Svajcarske og 22. maja 1990. roauHe, EBponcku cyp je NoOHOBKO CBOj CTaB Aa
HEOMNXOAHOCT OrpaHM4yersa npaea 13 YnaHa 10. EBponcke KOHBeEHLMje Mopa 6utn ybear-neo gokasaHa (Ctas
61). YTBphyjyhn oa Hema kpluena ynaHa 10. EBponcke koHBeHUuje y cnyyajy Worm protiv Austrije, y kome je
npeacraBka nogHeTa 360r kaxkkaBaka HoBMHapa 300r HeA03BOILEHOT YTULAja Ha NCX0 KPUBUYHOT MOCTYMKA,
EBponcku cya je y cBojoj oanyum og 29. aerycta 1997. roanHe Takofe uctakao ga je "cnoboga npoueHe Ha
HaLMOHaNIHOM HMBOY OrpaHU4YeHa MHTEPECOM OEMOKpPaTCKOr ApyLiTBa Aa 06e3bean u cadysa cnoboay wramne
(ctaB 47). Uy cnyvajy Barford protiv Danske, koju ce ogHOCKMO Ha u3puuake HOBYaHe KasHe NogHOCKMOoLY
npeacrtaske 300r nsjaBa M3HETUX NYTEM LUTaMMNe, nako Huje ytBpheHa noBpeaa npaea, MCTakHYTO je Aa "Tpeba
BOOUTY payyHa Aa ce rpahaHu He obecxpabpyjy Aa, N3 cTpaxa of KpUBUYHUX UMK OPYTUX CaHKUMja, N3Hoce
CBOje MULLIIbEHE O Npobnemnma of jaBHoOr nHTepeca (ognyka oa 22. hebpyapa 1989. roguHe, craB 29). Y HM3y
cBojux ognyka EBponcku cyq je 6uo HarnaweHo 06a3puB y NpoLieHM SONYLWTEHOCTN OrpaHnyera oBe cnoboae
nyTemM uspuuara HoOBYaHUX Ka3HW Unn Apyrux caHkumja caMum jaBHUM rnacunuma, ogHOCHO HOBMHapuma, 36or
objaBrsuBana ogpeheHnx nHgopmaumja. OBo NnocedbHO ako cy npeameT objaBrbeHe nHdopmaLluje nnm N3HeTor
MULLIIbEHA NMYHOCTY 13 cdhepe nonutnke. HecpasmepHOCT n3peyveHe Mepe Koja ce, Mo npasuny, cacrojana y
OCyOM Ha HOBYaHY KasHy Yy 3HayajHOM M3Hocy, buna je paanor ga EBponcku cya y Benukom 6pojy cBojux ognyka
( Castells protiv Spanije oa 23. anpuna 1992. roauHe, Thorgeir Thodeirson protiv Islanda oa 25. jyna 1992.
rognHe, Schwabe protiv Austrije og 28. aBrycta 1992. rognHe, Tolstoy Miloslavsky protiv Ujedinjenog
Kraljevstva og 13. jyna 1995. roguHe, De Haes i Gijsels protiv Belgije, oa 24. dbebpyapa 1997. rognHe, Bladet
Tromso i Stensaas protiv Norveske, og 20. maja 1999. rognHe, Bergens Tidende i drugi protiv Norveske, 2. maj
2000. rognHe, Lopes Gomes Da Silva protiv Portugala, 28. centembap 2000. roguHe, Du Roy i Malaurie ptotiv
Francuske, 3. okto6ap 2000. roguHe n ap.) yTBpAM Kpluewse YnaHa 10. EBponcke KOHBeHLMje, 3akmbyyyjyhu aa
je AyXHOCT WwTamMne Aa caonwiTasa, y3 NoLwToBaHke CBOjuX obaBesa 1 0aroBopHOCTH, MHopMaLuje 1 uaeje o
CBVM NUTarMMa o OnwiTer MHTepeca, a Aa OCyAe Ha NPeBMUCOKe M3HOCE HOBYaHKX KasHW unn obasese Ha
nnahawe NPEBMCOKNX HAaKHaAa LTETE HUCY Cpa3MepHe NerMTMMHOM Lniby koMe ce Texxn. CtaB EBponckor cyga
je 4a npeBMCOKe HOBYaHe KasHe, kafa Cy u3peveHe, Unu ogLuTeTe, kaga cy gocyheHe, mory o6jeKTUBHO
OOBECTM [0 rallema jaBHor rnacuna, YuMme ce HeIoNyLITEHO orpaHuyaBa cnobona nHgopmmncama, 0ogqHOCHO Aa
1 cama npeTHa TakBOM Ka3HOM MOXe npeacTaBrbaTv orpaHuyerse oe crnoboae, jep Moxe BOANTH
ayTOoLEH3ypX CaMor jaBHOr rnacuna n HoBMHapa.

Vmajyhn y Bugy HaBedeHo, YCTaBHM cyq Hanasu ga ocrnopeHe ogpende HMCy carnacHe Hu ca noTepheHnm
mehyHapoaHMM yroBoprMa 1 npakcoM MefyHapoaHUX MHCTUTYLMj@ HaaNexXHUX 3a 3alTUTY JbyACKUX Npasa u
cnoboaa, a Aa ce Takohe He MOry cMaTpaTty carfiacHUM HK ca YcTaBoMm yTBpheHnM Hayenuma Ha Kojuma ce
Mopa 06e36eMTh ocTBapuBar€ CBake 3ajeMyeHe crioboge v npasa.

KoHa4yHo, noBogoM ocrnopaBaka ogpenaba unaHa 7. 3akoHa 0 MaMeHama 1 gonyHama 3akoHa O jaBHOM
MHopMUCaky, YCTaBHM Cy ykasyje Aa je peluerem NoKpeHyo nocTynak 3a ouernBake YCTaBHOCTUA N OBUX
oapenaba 3akoHa, ¢ 0631pom Ha TO Aa Cy OHe Y NPaBHOj M NTOrMYKoj B3N ca ogpendom ynaHa 146 cras 2.
3akoHa.

Ha ocHoBy cBera npeTxogHo U3HeTor, YCTaBHU cy je, carnacHo ogpenbama vnaHa 45. tad. 1) n 14), unaHa 46.
Tayka 5) 3akoHa o YcTaBHOM cyay, kao n ogapenbu unana 84. NMocnosHuka o pagy YctaeHor cyaa ("CnyxbeHun
rnacHuk PC", 6p. 24/08 n 27/08), oany4mo Kao y u3peuu.

Ha ocHoBy ogpen6e unaHa 168. ctaB 3. YcTaBa, gaHom objaBmmBarsa Oanyke YcraBHor cyga y "Cnyx6eHom
rnacHuky Peny6nuke Cpbuje", npecTajy na Baxe cnegehe ogpenbe 3akoHa 0 uameHama 1 gonyHama 3akoHa o
jaBHOM uHpopmucamny ("Cnyx6eHn rnacHuk PC", 6poj 71/09): ogpenba unaHa 1. ctaB 1. kojom je y unaHy 14.
3akoHa o jaBHOM MHdopmucamwy ("Cnyxbenu rnacHuk PC", 6p. 43/03 n 61/05) gpogat HoBu cTaB 1. n To y geny



Koju rnmacu: "JaBHO rnacuno mMoxe ocHoBaTu gomahe npaeHo nuue (OCHMBAY jaBHor rracuna)”, ogpende ynaHa
2. kojuma je nocne ynaHa 14. 3akoHa o0 jaBHOM UHOpMUCaky AoaaTt HOBY YnaH 14a n To cT. 5, 6. 1 7. YnaHa
14a v ogpenbe yn. 4, 5. n 6. 3akoHa 0 nameHama 1 gonyHama 3akoHa O jaBHOM NHOpPMUCakbY.

Y3 6poj 231/2009

MpencenHuk YctaBHor cyaa,
op boca Henaguh, c.p.
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