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IN THE HIGH COURT FOR ZAMBIA

HOLDEN AT LUSAKA '
(Criminal Jurisdiction) :

BETWEEN:
THE PEOPLE ;
VERSUS l

PAUL KAS.ONKOMOFA
;‘

' Before the Hongurable Mrs. Jiisfioi

onﬂkl&*d@qﬁj

i
i

For the Appellant: : Mrs. M.M. Bah Matandala, Senior State Advocats

HPA/53/2014|

¢'J. Z, Mulongoti

ay, 2015

National Prosecution Authority

‘For th‘eRg#pondent M S.B. Nkondé, SC', -Of SBN Leg;al Practitioners |
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This is an appeal against tthe acquittal of the respondent, who was found

with 10 case to answer by the trial magijtrate.

1

The respondent was

charged with the offence of idle and dis.orr‘derly conduct contrary to

section 178(g) of the Penfal Code.

!

The particulars of the dﬁence were that 'i-th‘e respondent on 7%

2013, being in a publicé place namely Mg

vi Television Studies,

April

on a

programme called “The Assignment” did §olicit for immoral purposes

for homosexual rights to %)e respected in Zambi

% |
. % ey oy ,V_,A L) ._ e
The prosecution led ev1(!ence from six mtne’S‘ﬁés The. trial magls trate .

analysed the evidence :and he found that the offence had reg

:
3

ingredients.  Firstly sollcltmg and several definitiofis we

The learned trial maglstrate also cited forei";_f ”

Cen Zhi Cheng (1). He observed that ha he i

in question and con31der1ng the ev1dence

tespondent was an 1nv1ted guest on the prtg _;;_i ine: and he 'wen

programme to give his views. Accordmg

for the court to feel safe to ¢onvict, it must be sa {'j'"_-‘"_j, sed l,

whilst on the programme was enticing or -_;”'_“_; othi “ people

trial magistrate then reasoned that “if it

¥
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invited to give his views through the progrmme then he was éxergising.

for under Article 20 af the

his freedom of express:bn as provided
Constitution... '

:
In addition that from thd evidence, there svas no element of persistent
ft. And that the fact that e
was speaking on a topic t‘pat was repulsive many that in itself do%s not

" mean that he was soliciting, under the ambit

importunation on the pa11t of the responde

of the section in questi{:m.
The second ingredient di‘ the offence acédrding to the trial magistrate
was ‘public place’. Citing section 4 of the Criminal Procedure |Code
(CPC) and the case of Sara Longwe v. Inite .
magistrate found that the%appearanCe on Mijvi
engaged the public and would qualify for f
the Penal Code.

The third and final ingredient was “immdféi purposes,” citing the case of
HKSAR v. Cen Zhi Cheng, he found that ¥immoral purpose must refer
to some kind of sexual agtivity”. And thatf the topic the respondent was

discussing was immor-alé.to the extent thaf Gexial iterepiiise With the

same sex is prohibited. | i In addition that lioiiosexuality was frowied

upon by most people in Zambla Howev"ffi thit from the evide

respondent was not engagmg anyone to| practice homosexuality but
?- '
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advocating for the rights% of those -already ;_jj_racticing it to be protected.

Accordingly, that, the pf[osecution failed fo prove the first and

ingredients of the offence, the respondent ‘acquitted.

The appeliant raised twof grounds of appeal.
the leamned trial maglsqrate erred in law

definition of the word ‘sbl_iciting’ to a conduct that is persistence

In ground two it is conténded that the learned trial magistrate em

law by acquitting the accpsed at defence :sta
evidence to put him on c[lefence in accordg
Criminal Procedure Cod,e;. 9

| t -

and fact by limiting

third

According to ground. one

the
only.

ed in

ge when there was sufficient

hice with section 206 of the

In its appellant’s heads (bf arguments the learned senior state advocate,

argued that freedoms of éxpression under Atticle 20 of the Constitution,

are not completely harmless She cited suln Article 3 of Article 20 and

argued further that seekmg and 1mpart1ng information that is immoral

cannot be tolerated in out society: as it cont;:avened section 178(g) of the

Penal Code. The appellant further cojndéd that the learned

magistrate erred in law,:: when he limitegd the meaning of ithe

trial
word

“soliciting” to a condugt that is persistefice only. According fo the

I Xl . .
appellant the respondent was not merely;discussing homosexuality as

found by the trial counj‘; but was: actually‘.;zadvoc;:ating for the rights of

H
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people practicing homosexuality to be ;
practice homosexuality.

It was further submitted ‘rthat in light of th'"_‘ fovision uider the:

offence of sohcltmg for a an lmmoral pufposd in relation 6 homesex
is not actual but potentlal harm to public sbirality, Thiig any attes

: ,
promote or funding or sppnsoring in any

H

practices is an offence. |
i

: |
The respondent counsel éiled the heads of gegumes M; 3 015,
Mr. Nkonde, SC, argued‘that any mterp}i’j‘::__;'f‘j"f-i'f“‘_"""i"’. o 178() of the
Penal Code must ensure tpat it complies with,
Constitution. In addition that the appenfj;,-;s bmisions:do oot meet
the test for a justifiable limitation of the nghttoﬁ'eedem 0fe ' ltess%inn
| |
evidence on all the elements of the offéfi j{é of solwinng fm' Tmmotal

It is counsel’s submission that the state did not present

purposes as found by the trial magistrate. .| Atcory .:.__;l,"':lY, the resmndent

ection 206 qf the

was entitled to an acqmttal in accordan
Criminal Procedure Codé The case of M
aFd IS o edse to. arswer may

(4) was relied on that “A;submzssmn that tHe 5
ve. has been no evidence

properly be made and u};held; (a) when the

|
[
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prove an essential elemerjn‘ in the alleged o-"‘ fences (b) when the evi

adduced by the prosecutipn has been so discredited as a result of

idence

Cross

examination or is so mamfestly unrelzable that no reasonable tripunal

could safely convict on u‘._}”
. |
',?

That the state, in its heﬁds of arguments

own witnesses, an mdlcatlon that it w‘i

discarded the evidence of its
 discredited and that no

reasonable court could safely convict on it.| That the state now seﬁiks to

prove its case by quotm|g statements mad_e by the accused duriljg' the

television programme. Tl@he state did not p’fa‘duce witnesses to attest that

they felt that the accused was persuading them to engage in prohhbi-ted,

acts durmg the telev1310n programme

It was submltted that the magistrate’s f-

1mmoral in Zambia, but to discuss it is sofi

ng that “homosexuality is
ething else” struck the correct

balance because whilst qhe Penal Code piphibits same sex condyct, it

does not prohibit discussion of decrimifiglisation of same sex s

conduct.

exual

Mr. Nkonde, SC, also su_l;)mit,ted that the trial magistrate did not limit the

term ‘soliciting’ as he lof’é)ked at a range of jconduct within the definition

of soliciting, which w%e_re. in line with the general principles of

t
%

i
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It was further sﬁbnﬁtted ;t_hat the state’s i;'t{it,’_i,fitauon af seetlu 178(g)‘

Another v. Enerst Sai‘ﬂla and Othes| (3) Was cited, whers
Supreme Court held tha'it “The provisions :

freedom of expression lf;:u_,t that it requires the -dourt to emt
limitations analysis which involved threequéstions lik
limited by law of general application?” Ang 2 \

imitatlon to reasonably
justifiably limit the right ’fto freedom of expiession.

be answered in the affirmative for a I

37




Regarding the state’s sdbmission that freedom of expressioii _i"s only

protected when “gonduct_gis completely ha

soliciting for immoral purpose can be useaEi‘m--eases*whereatheze is “not

actual but potential harmi to the public”, it was.argued that it appears
state seeks to redress the ; gap in its own evidence:on the harm caused by
the accused’s expression of his opinions.

Citing the case of Ch“nakure V. Attorney Gerneral 6f Zimbahy
the learned state counsel jsubmits that the¥s| is an acknowledg_,eme_ . that

the free expression of ideas may cause ha rm bt that
can lead to a limitation. o}f the right. Furth’; r, thit the
Canada in Jean Paul quaye v. The nggn (7), which: deal
offence of criminal mdedency held that “in oFe

manner that underminesi‘or threatens to u'"ﬂj dermiine the v 1

in and formally endotrsed through t ¢ Constitutic
Sundamental laws. The orown must then gi.{ jve bej)ond reasongable d@;’,_‘tﬁ&!

that harm or risk of ;ha_r.gn__ is a degree that is icompatible with proper
Sfunctioning of society.. ”
It was contended that m casu, the prosgelitioh did not show thit any
harm resulted from the iaccused’s statements. In conclusion, counsel
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submitted that this case 13 about freedom of]

expression. The state, bsing

section 178(g) seeks to pumsh the respofide
about the human rights pf homosexual mj

inappropfiate as it seeks to apply an offefiég
does not fall foul of any offence in the Pendl Code and Wthh was

the target of section 178(3)

It was submitted the app
grounds of appeal ought tp be dismissed.

I carefully analysed mefi'MMg of the co

record of appeal and th_é -‘iar-gfuments by both cotnsel,

respondent was chargedE for soliciting in
purposes under section 1?"78(g) of the Penal
Muvi Television on the Asmgnment Piog

nt for expressing | h1s opinion
ority groups. That thi

to conduct WhlGh curs

i nis 1S

ently

never

ellant’s argument3 have no merit and that the

 below. 1 also perused

on

piiftnme where he discussed gay

failed to prove two mgredlents of the offence
is soliciting and for mmOral purposes.

was merely exercising hlS freedom of expi

Muvi Television to discuss gay rights.

The appellant _submitte%i that the magigtrate erred in limitin,

definition of the word scfliciting to a condi

|
; -19

iitd that the prosecutlo' had

Code when he appear;d

FIEPINY: N PR S W . o 2.1t WL S

He found s the responden

gion when he appearéd on

g the

jct that is persistence oply. I




ted the American Heritage

Dictionary for the deﬁn1t10n of sol-1c1tmg,¥1t was 1ot proved. of s]noiﬁ?ﬁ

that the respondent’s achn .of advocating:

amounted to soliciting fo}' immoral purposes Tt trite law that- w :18;
required of the prosecutlé)n is to adduce e\id;enca to- prove: all m

particulars of the offence charged beyond.

for ot dweussmg;_ gay r

teasonable doubt| The trial

magistrate cited the case pf Hutt v. The Quéén (3) whem the S e

Court of Canada found tHat the word sohclt carried with it

persistence and pressure; He then found that from the & pige: O
: |

record there was no evidénce of persistence| importuna iodi ot the pa

the accused. And that. there was no evn:iehce that the accused was

{

enficing or persuading anyong to engage m ihe

I ﬁnd that the trial maglgtrate was on firm

pral condtict.

ground in his ﬁndings.' The

onus is always on the prosecutlon to prove 1@5 case by adducing eévidence

in g fair tanner, which they failed to do. gi’I_The, respondent’s| conduct of

participating in a debate advocating for ; gf}“r‘ righits. ¢

lits. did. miot| amount ‘to
by the learned state counsel,

soliciting for immoral purposes. As arguedh

Nkonde, the trial mag_i.-siratc Jooked at a paf

ge of conduct w1thm the

! } T d L e e L i
definition of soliciting as the record shows: at ipages RS :and R6 o

ruling. T am thus not pef%&;,uaded by the app::‘“'

one, which is accor_dipgl)i dismissed.
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Regarding ground two, as aforementioned] it was for the gppellant to

respondent was chargec‘ with, that is ‘§ hgiting” and o

purposes’. He reasoned th_at immoral p j$eq itist refer al soie
of sexual activity. And that the topic the aceused WAl
discussing was immoral{to the extent that; gexual intercourse. with th
same séx is prc‘ihibited-;;i However; that f‘:- discuss |

thin 1 g
somethi g- else. In addit‘ion that the acc,_:jj;; d was not’engaging dny one

proved. He found the re_spondent with no { .:f i56to angwer and f_f';f"‘_'.'_" od
him. The appellant have contended that it ¢gan bie discernied from seetion

ctites is. an o l’eneeihe
scution did riot show that any

any way homosexuallty and related p i
respondent’s counsel COnétends that the pragé

harm resulted from the aqicused’s statements;
? ,

@
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I must state that I am _;:incli.ned to accept’ the reasoning hy thfi trial
magistrate, My uncLersta;f_l,_di_ng of 178(g) is hat the accused raust be
public place and solicit i i:: proposition, ash

commit an immoral act or engage in iminoral conduct. As _-'ﬁ";‘“_'ﬁ?‘ e by

the trial magistrate the 1
commit or engagein imimlo
was a fact there were

needed to be prote_c_ted.;

freedom of expression as found by the ma;

esponde_n.t did not

The respondent| was exercising hig right to

gistrate and canvdssed by his

counsel. Iam also persui#ded by Mr. Nkoﬁ" e’es arguments ¢ Whﬁﬂnﬂ
I find that the . Enal magistrate - ‘

freedom can be limited?

ground when he found I.hat the offence K
reasonable doubt and properly found the:

answer,

I therefore; find no meﬁt in this appeal and 1 accordinglj dismiss it.
Informed of the right to 'ajp_peaL

Delivered inzOpen. Court this 15"§;d§y of May 2015.

ad not been proved b
respondent ‘with no case:




