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1.
Case Summary and Outcome

In 2014, Brazilian Supreme Court (STF) Justice, Marco Aurélio de Mello, issued an opinion on Extraordinary Appeal #685 493 against the Brazilian Superior Court (STJ) decision ordering that Luiz Carlos Mendonça de Barros pay compensation for pain and suffering amounting to BRL 2.5 million (at present value) – one of the largest compensation for pain and suffering ever awarded by a Brazilian Court in a case involving the discussion of the boundaries of the freedom of speech and the right and duty to inform.

2.
Facts

Carlos Francisco Ribeiro Jereissati filed a lawsuit for compensation for pain and suffering against Luiz Carlos Mendonça de Barros, due to the public statements given by the latter when in office as Brazil’s Minister for Communications, in what became known as the "BNDES wiretapping".

The events took place when the Brazilian government was privatizing the national telephone company Telebras. Mendonça de Barros, who at the time was the Minister for Communications, was subject to wide-ranging wiretapping that unlawfully intercepted and recorded his calls. The wiretaps were widely reported by the media and caused, from a political perspective, a strong negative effect not only on the Minister himself, but above all on the entire privatization program carried out by the Federal Government. As a result,  Mendonça de Barros made public statements to inform Brazilian citizens about events that occurred and also to clear any issues that could tarnish the reputation of the program. In this context, Mendonça de Barros said that one of the suspects involved in wiretapping his conversations was Jereissati, a managing partner of one of the consortia interested in acquiring assets under the government’s privatization program.

According to Jereissati, Mendonça de Barros had exceeded his right to inform and his freedom of speech, while making the statements to the press, revealing his suspicion that Jereissati was the mastermind behind the wiretaps. Mendonça de Barros argued that his statements were made in due course of his office as Minister for Communications.
3.
Decision Overview

Although two lower instances  (the trial court and the State Apellate Court) of the Brazilian Courts ruled there was no abuse of the right to inform or of the freedom of speech, the Brazilian Superior Court (STJ) reversed the decisions and ordered Mendonça de Barros to pay compensation for pain and suffering amounting to BRL 2.5 million to Jereissati.

An appeal was subsequently filed to the Supreme Court (STF), because it involved the following constitutional issues: (a) the freedom of speech of political agents of the executive branch, under article 5, IV, V, IX, and X, article 37, main section and paragraph 6, article 87, and article 220 of the Federal Constitution; (b) the principle of reasonableness (article 1, main section, and article 5, LIV, the Federal Constitution), and also article 87 of the Federal Constitution, making unfeasible the role Ministers of State assigned to them under the Brazilian Constitution.

After the General Repercussion procedures were admitted, the extraordinary appeal was submitted to the Court to be decided en banc. Then, the reporting Justice, Marco Aurelio de Mello, issued his opinion granting the appeal which sought to overturn the STJ decision, thus upholding the decisions of the trial court and State Appellate court.
Justice Marco Aurélio de Mello’s opinion recognized there was a clear public interest in the statements made, above all in order to ensure citizens were fully informed about the way government conducted its businesses, because this is a requirement of the democratic and republican principles. The Minister stressed that when it comes to a political agent, there is a duty to inform about government affairs, which encompass not only the facts, but also the forecasts, concerning the way government institutions operate. 

We are still waiting for the other members of the Supreme Court to issue their opinions before a ruling is reached.
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