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ACT:

Constitution of India: Part 111-Fundanmental Rights-
Article 19(1)(a) & '19(2).

Freedom of Speech and Expression-Scope of-Includes
freedomto circul ate and propagate views through el ectronics
nmedia subject to reasonable restrictions-Ri ght extends to
use the media to answer the criticismlevelled against the
pr opagat ed vi ew.

Publication of a research paper by Executive Trustee of
Consuner Education and Research Centre-Paper criticising
prem um policy adopted by Life Insurance Corporation-Counter
prepared by a menber of LIC as well as rejoinder prepared by
Executi ve Trustee Published in a newspaper-LIC | al so
publishing its counter in its own nmagazine-Refusal to
publ i sh Executive Trustee's rejoinder in its nazazine on the
ground that it was In - House mmgazi ne-Held refusal by LIC
to publish rejoinder in its mugazine was arbitrary and
violative of Article 14 and 19(1)(a).

Freedom of expression through novies-FilmRi ght to
telecast on television-CGuidelines for film certification-
Docurnent ary film on Bhopal Gas Disaster-Film _awarded
national award and granted ‘U Certificate-Refusal by
Doordarshan to telecast the filmHeld fil mmaker has a right
to take cast the bilmRefusal to telecast should be
justified by Iaw under Article 19(2)-Onus lies on'the party
who refuses to telecast to showthat the film does. not
conform to requirenments of | aw Grounds of refusal held not
justified-Doordarshan being State controlled agency cannot
refuse tel ecast of filmexcept on valid grounds.

Article 12-State-Life Insurance Corporation in State.

Constitution-Interpretation of-Provisions should be
construed broadly unless the context otherw se requires-
Scope of provisions, particularly Fundanental Rights should
not be cut down by restricted approach

596

Doctri ne of Fairness.

Doctrine of Prior Restraint.

C nemat ograph Act, 1952: Sections 5A-5B.

HEADNOTE
The respondent, the executive trustee of the Consumer
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Education & Research Centre Ahnedabad, after undertaking
research into the working of the Life Insurance Corporation
(LIC) published and circul ated a study paper titled "A fraud
on pol i cy hol ders-a shocking story" portraying the
di scrimnatory practice adopted by the LIC which adversely
affected the interest of a Jlarge nunber holders. The
underlying idea was to point out that unduly high prem uns
were charged by the LIC fromthose taking out life insurance
policies thereby denying access to insurance coverage to a
vast mgjority of people who cannot afford to pay the high
premums. A nmenber of the LIC prepared a counter to the
respondent’s study paper and published the same as an
article titled ‘LIC and its policy holders’ in the "Hi ndu",
a daily newspaper, challenging the conclusions reached by
the respondent in his study paper. The respondent prepared a
rejoinder ‘Raw deal for policy Holders’ which too was
publ i shed in the sanme newspaper

Thereafter, the LIC published its nenber’s article
which 'was in the nature of a counter to the respondent’s
study paper-in its nagazine ‘Yogakshema’. On the respondent
| earni ng —about the sanme, he requested that in fairness his
rej oi nder which was al ready published in the H ndu should
al so be published in the said nagazine to present a conplete
picture to the reader. The LIC refused his request on the
ground that their nmagazine was an in-house nagazi ne
circul ated anpbngst /subscribers who were policy holders,
of ficers, enployees and agents of the Corporation and it is
not put up in the nmarket for sale to the general public.

The respondent. filed a wit petitionin the Qujarat
H gh Court which came to the conclusion that the LIC s stand
that the nmgazine was an in-house magazine was ‘untenable
because it was available to anyone on paynent of
subscription; and it invited articles for publi cation
therein from menbers of the public. “Assuning that the
magazi ne was an i n-house magazi ne the corporation, which was
a State within the nmeaning of Article 12, cannot under the
guise of publication of an in-house nagazine violate the
fundanental right of the respondent. Accordingly, the High
Court held
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the refusal by LICto publish respondent’s rejoinder was
arbitrary and violative of Article 14 and 19(1)(a). Against
the decision of the High Court this appeal is fil ed.

In the connected appeal the respondent produced a
docunentary filmon the Bhopal Gas Disaster titled "Beyond
Genoci de" which was awarded the Golden Lotus, being the
best non-feature film of 1987. At the tinme of t he
presentation of awards the Central Mnister for [ Informtion
JUDGVENT:
short films would be telecast on Door dar shan. The
respondent submitted his filmto Doordarshan for -telecast
but Doordarshan refused to tel ecast the sane on the grounds
that (i) the film was out dated (ii) it had lost its
rel evance (iii) it |acked noderation and restraint (iv) it
was not fair and bal anced (v) political parties have raised
various issues concerning the tragedy and (vi) clains for
conpensation by victins were sub-judice.

The respondent filed a wit petition challenging the
refusal to telecast his filmon the ground of violation of
hi s fundanental right wunder Article 19(1)(a) of the
Constitution and for a mandanus to Doordarshan to tel ecast
the same. The Union of India contested the petition by
stating that although a decision was taken to arrange a
fixed fortnigtly telecast of award w nning docunentaries, no
decision was taken to telecast all national award w nning
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docunentaries; that the paraneters applied for selection of
a filmfor national award were not the sane as applied by
the Film Sel ection Conmittee of Doordarshan for selection of
a film for telecast; and the respondent’s film which was
previewed by a duly constituted Screening Conmittee was nhot
found to nmeet the requirements for tel ecast on Doordarshan
The High Court held that no restriction could be placed on
the fundanmental right guaranteed by Article 19(1)(a) of the
Constitution save and except by law permitted by Article
19(2); that the respondent’s right wunder Article 19(1)(a)
of the Constitution obligated Doordarshan to telecast the
filmsince the guidelines or norns on which the refusal was
based executive in character and not law within the neaning
of Article 19(2) of the Constitution. Accordingly, it
di rected Doordarshan to tel ecast the film "Beyond Genoci de"
at a tinme and date convenient to it keeping in view the
public interest and on such ternms and conditions as it would
like to inpose in accordance with |aw.

In appeal to this Court it was cont ended for
Door darshan, (i) that
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sub-section (2) of Section 5B of the Ci nematograph Act, 1952
enpowers the Central Government to issue directions setting
out the principles which-shall guide the authority conpetent
to grant certificates under the Act in sanctioning films for
public exhibition and since the exenption granted to
Door darshan under| Section 9 of the Act fromthe provisions
relating to certification of filns inPart Il of the Act and
Rul es made thereunder by notification dated 16th Cctober,
1984 is subject to the condition that ~while «clearing
programes for tel ecast Doordarshan shall keep-in view the
film certification guidelines issued by t he Centra
CGovernment under Section 5B of the Act, the guidelines
clearly have statutory favour and would, therefore, fal
within the protective unbrella of Article 19(2);(ii) the
Hi gh Court conpletely msdirected itself in not appreciating
that these norns were fixed keeping in mnd the requirenent
of Section 5B of the Act which section was consistent, with
Article 19(2), therefore the H.gh Court was wong in
br ushi ng them aside as nere depart nental executive
directions.

Di sm ssing the appeals, this Court

HELD: 1. A constitutional Provision is never static, it
is ever evolving and ever changi ng and, therefore, does not
adnmt of a narrow, pedantic or syllogistic approach. The
Constitution makers enployed a broad pharaseology while
drafting the fundanmental rights so that they may be able to
cater to the needs of a changing society. Therefore,
constitutional provisions in general and fundanental rights
in particular nust be broadly construed unless the context
ot herwi se requires. The scope and anbit of such provisions,
in particular the fundamental rights, should not be cut down
by too astute or too restricted an approach. [606E, 607E-F]

Sakal Paper (P) (Ltd. v. Union of India [1962] 3 S.C. R
842 AI.R 1962 S.C. 305, referred to.

Dennis v. United States, 341 U S. 494; Joseph Burstyn,
Inc. v. Wlson, 343 U S. 495 and Miutual Film Corporation v.
I ndustrial Conmission of Chio, 236 U.S. 230; referred to.

2. The words ‘freedom of speech and expression
must be broadly construed to include the freedom to
circulate one’'s views by words of nouth or in witing or
through audi o-visual instrunentalities. therefore, includes
it the right propagati one’'s the views through the print
medi a or
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through any other communi cation channel e.g. the radio and
the television. The print nmedia, the radio and the tiny
screen play the role of public educators, so vital to the
gromh of a healthy denocracy. Every citizen of this free
country, therefore, has the right to air his or her views
through the printing and/or the el ectronic media subject of
course to pernissible restrictions inposed under Article
19(2) of the Constitution. The right extends to the «citizen
being permtted to use the nmedia to answer the criticism
| evel | ed against the view propagated by him [607 GH, 608
A E|

Ronesh Tappar v. The State of Madras, [1950] S.C R
495; Sakal Papers (P) Ltd. v. Union of India, [1962] 3
S .CR 842-A l.R 1962 S.C. 305; Indian Express Newspapers
(Bonbay) Pvt. Ltd. & Os. etc. etc. v. Union of India & Os.
etc. etc., [1985] 2 S/C. R 287; (Qdyssey Comunications Pvt.
Ltd. v. Lokvidayan Sanghatana & Ors., [1988] 3 S.C.C. 410
and S.  Rangarajan v. P. Jagjivan Ram [1989] 2 S.C C 574,
referred to

3. 'No-serious exception can be taken to the approach
which comrended to the High Court. The LIC is a State
within the nmeaning of Article 12 of the Constitution. It is
created under an Act, nanely, the Life Insurance Corporation
Act, 1956, which requires that it should function in the
best interest of the conmunity. The conmuni ty is,
therefore, entitled to know whether or not this requirenent
of the Statute is being satisfied in the functioning of the
LI C The respondent’s effort in preparing the study paper
was to bring to the notice of the comunity that the LIC had
strayed fromits path by pointing out that its prem umrates
were unduly high when they could be low if the LIC avoided
wast ef ul i ndul gences. The endeavor was to enlighten the
conmuni ty of the drawbacks and shortcom ngs of t he
corporation and to pin-point the areas where inprovenment was
needed and was possible. By denying information to the
consunmers as well as other subscribers that LIC cannot be
said to be acting in the best interest of the comunity.
[612A, E-H, 613 A D

Sukhdev Singh & O's. v. Bhagatram Sardar Singh, [1975]
1 S.C.C 421, relied on.

4. By refusing to print and publish the rejoinder the
LIC had violated the respondent’s fundanmental  right. The
rejoinder to their acticle is not in any manner prejudicia
to the nmenbers of the conmunity nor it is based on imaginery
or concocted nmaterial. It does not contain any materia
which can be branded as offensive, in the sense that it
woul d fall w thin anyone
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of the restrictive clauses of Article 19(2). That being so
on the fairness doctrine the LIC was under an obligation to
publish the rejoinder since it had published its counter to
the study paper. [614-C, 613-D, 612A, 613-E]

5. The LIC s refusal to publish the rejoinder in its
magazi ne financed frompublic funds is an attitude which can
be described as both unfair and unreasonabl e; unfair because
fairness denmanded that both view points were placed before
the readers, however, limted be their nunber, to enable
themto draw their own conclusions and unreasonabl e because
there was no logic or proper justification for refusing
publ i cati on. A nonopolistic state instrunentality which
survives on public funds cannot act in an arbitrary manner
on the specious plea that the nagazine is an in- house one
and it is a matter of its exclusive privilege to print or
refuse to print the rejoinder. [613 B-D

6. A wong doer cannot be heard to say that its
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persistent refusal to print and publish the article nust
yield t he desired result, nanely to frustrate t he

respondent . The Court nust be careful to see that it does
not, even unwittingly, aid the effort to defeat a party’'s
right. However, in order that the reader knows and
appreci ates why the rejoinder has appeared after such |ong
years it is directed that the LICwll, while publishing the
rejoi nder print an explanation and an apol ogy for the del ay.
[614 C-D|

7. Speech is CGod's gift to mankind. Through Speech a
human bei ng conveys his thoughts, sentinents and feeling to
others. Freedom of speech and expression is thus a natura
right which a human being acquires on birth. It is,
therefore, a basic human right. Thus freedomto air one’'s
views is the life line of any denocratic institution and any
attenpt to stifle, suffocate or gag this right would sound a
deat h-knell to denpcracy and woul d hel p usher in autocracy
or dictatorship. Efforts by intolerant authorities to curb
or suffocate this freedom have al ways been firmy repelled.
More so  when public authorities have betrayed autocratic
tendenci es. [605G 608-B, 611E]

Uni versal Decl aration of ‘Human Rights (1948), referred
to.

8. The feedom conferred on a vcitizen by Article
19(1)(a) includes the freedomto comuni cate one's ideas or
thoughts through a newspaper, a nmgazine or a novie.
Al though novie enjoys that freedomit nust - be renenbered
that novie is a powerful node of communicati on and has the
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capacity to make a profoundinpact on the mnds of the
viewers and it is, therefore, essential to ensure that the
neassage it conveys is not harnful to the society or even a
section of the society. Censorship by prior restraint,
therefore, seens justified for the protection of the society
from the ill-effects that a notion picture may produce if
unrestricted exhibition is allowed. Censorship is thus
permtted to protect social interests enunerated in/ Article
19(2) and section 5B of the cinenmatograph Act. But /' such
censorship nust be reasonabl e and nust answer the test of
Article 14 of the Constitution. [623 E-Q

9. Once it is recognised that —a filmmker has a
fundanmental right wunder Article 19(1)(a) to exhibit his
film the party which clains that it was entitled to refuse
enforcenent of this right by virtue of Iaw nade under
Article 19(2), the onus lies on that party to show that the
filmdid not conformto the requirenments of that law, in the
present case the guidelines relied upon. [620 D E]

10. The respondent had a right to convey his perception
of the gas disaster in Bhopal through the docunentary /film
prepared by him The filmnot only won the Golden /Lotus
award but was also granted the 'U Certificate by the
censor. It is an appraisal of what exactly transpired in
Bhopal on the date the gas |eak occurred. Therefore, the
respondent cannot be accused of having distorted the events
subsequent to the disaster. [624 E-F]

Merely because it is critical of the State Governnent
is no reason to deny selection and exhibition of the film
So al so pendency of clainms for conpensation does not render
the matter sub-judice so as to shut out the entire filmform
the community. In fact the community was keen to know what
actually had happened, what is happening, what renedia
neasures the State authorities are taking an what are the
i kely consequences of the gas leak. To bring out the
i nadequacy of the State effort or the indifference of the
officer, etc,. cannot anount to an attack on any politica
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party its the criticismis genuine and objective and nade in
good faith. If the normfor appraisal was the sane as

applied by the censors while granting the 'U Certificate,
it is difficult to understand how Doordarshan could refuse
to exhibit it. It is not that it was not sent for being
tel ecast soon after the disaster that one could say that it
is outdated or has |ost relevance. [624 GH, 625 A-B]
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In the circunstances it cannot be said that the film
was not consistent with the accepted nornms. Door dar shan

being a State controll ed agency funded by public funds coul d
not have denied access to the screen to the respondent
except on valid grounds. [625-C

K. A. Abbas v. The Union of India, [1971] 2 S.C.R 446;
Ramesh v. The Union of India, [1988] 1 S.C.C. 668 and S.
Rangarajan v. P. Jagivan Ram [1989] 2 S.C.C. 574, relied
on.

New York Times Conpany v. The Union States, 403 U.S.
713, referred-to

&

ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 1254 of
1990.

From the Judgnent and Order dated 17.6.80 of the
Gujarat Hi gh Court in Special Cvil Application No. 2711 of
1979.

W TH

Cvil Appeal No. 2643 of 1992.

From t he Judgnent and Order dated 27.9.90 of the Delhi
High Court in Cvil Wit Petition No. 212 of 1989.

K.T.S. Tulsi, Additional Solicitor General, P.P. Rao,
Kail ash Vasdev, Ms. Al pana Kirpal, A ~Subba Rao, Henant
Sharma and C.V.S. Rao for the Appellants.

P.H Parekh, B.K Brar, Ashok Aggarwal and P.D. Sharma
for the Respondent.

The Judgrment of the Court was delivered by

AHVADI , J. Special l|leave granted in SLP(C) No. 339 of
1991.

These two appeals though arising out of different
ci rcunstances and concerning different parties, relate to
the scope of our constitutional policy of freedomif ~speech
and expression guaranteed by Article 19(1)(a) of t he
Constitution. The inportance of the constitutional question
prompted this Court to grant special |eave to appeal under
Article 136 of the Constitution. W nay properly begin the
di scussion of this judgnment by stating the
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factual background of the two cases in the |ight of which we
are required to examine the scope of the constitutiona
liberty of speech and expression

Cvil Appeal No.1254/80 arises out of the decision of
the Gujarat Hi gh Court in Special Gvil Application No. 2711
of 1979 decided by a Division Bench on 17th June, 1980. The
respondent, the executive trustee of the Consuner Education
& Research Centre (CERC), Ahnedabad, after wundertaking
research into the working of the Life Insurance Corporation
(LIC published on 10th July, 1978 a study paper titled "A
fraud on policy holder - a shocking story". This study
paper portrayed the discrimnatory practice adopted by the
LI C whi ch adversely affected the interest of a |arge nunber
of policy holder. This study paper was widely circul ated by
the respondent. M. N C. Krishnan, a nenber of the LIC
prepared a counter of the respondent’s study paper and
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published the sane as an article in the "Hindu", a daily
newspaper, challenging the conclusions reached by t he
respondent in his study paper. The respondent prepared a

rej oi nder which was published in the sane newspaper. The
LIC publishes a mmgazine called the ' Yogakshena’ f or
i nform ng its menbers, staff and agents about its
activities. It is contention of the LIC that this nagazine

is an in-house magazine and is not put in the narket for
sale to the general public. M. Krishnan’s article which
was in the nature of a counter to the respondent’s study
paper was published in this magazine. The respondent
thereupon requested the LIC to publish his rejoinder to the
said article in the said nmagazine but his request was
spurned. The respondent thereafter nmet the Chairman of the
LI C and requested himto revise the decision and to publish
the article in the magazine but to no avail. Thereupon he
filed the petition contending that the refusal to publish
his rejoinder in'the magazine violated his fundanental right
under Article 14 and 19(1)(a) of the Constitution. The High
Court cameto the conclusion that the LIC s stand that the
nmagazi ne —was —an i n-house nagazi ne was untenable for two
reasons, nanely (1) it was avail able to anyone on paynent of
subscription; and (2) in invited articles for publication
therein fromnenbers of the public. The H gh Court took the
view that nerely because the nmagazine finds it circulation
among of ficers, enployees and agents of the Corporation, it
does not acquire the character of an in-house nagazi ne since
the same can be purchased by any nenber of the public on
payment of subscription and nenbers of the public are
invited to contribute articles for publication in the said
nagazi ne. It further held that assumi ng that the  nagazine
was an in-house nagazi ne as contended by the
604

LIC, the Corporation cannot under the guise to publication
of an in-house nagazi ne viol ate the fundanmental right of the
respondent . Taking note of the fact that the LIC was a
State within the meaning of Article 12 of the Constitution
and the in-house magazi ne was published with the aid of
public funds and public noney, the H gh Court held that in
the interest of denocracy and free society the ~magazine
should be available to both, an admirer and a critic, for
di ssem nation of information. |In this viewof the nmatter
the H gh Court concluded that the LIC had violated the
respondent’s fundanental right under Article 19(1)(a) of the
Constitution by refusing to publish his rejoinder to M.

Krishnan’s counter to his study paper. It —also concluded
that the refusal of the LIC was arbitrary and viol ative of
Article 14 of the Constitution as well. The H gh Court,

therefore, directed the LIC to publish in the i medi ate next
i ssue of Yogakshema the respondents’ rejoinder to M.
krishnan's reply to his study paper of 10th July, 1978. This
view of the Gujarat High Court is assailed by the LICin the
first appeal

In the order appeal the facts reveal that Shri Tapan
Bose, Managi ng Trustee of the respondent trust, had produced
a docurentary filmon the Bhopal Gas Disaster title "Beyond
Genoci de". This fil mwas awarded the Gol den Lotus, being
the best non-feature filmof 1987. The respondent contended
that at the time of the presentation of awards the Centra
M ni st er for Information & Broadcasting had made a

declaration that the award winning short films wll be
tel ecast on Doordarshan. The respondent submitted for
telecast his filmto Doordarshan but Doordarshan refused to
telecast the sane on the ground : "the contents being

updated do not have rel evance now for the telecast". The
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respondent represented to the Mnister for Information &
broadcasting, but to no avail. He, therefore, filed the

wit petition, being Gvil Wit No. 212 of 1989, chall enging
the refusal on the ground of violation of his fundanental
right under Article 19(1)(a) of the Constitution and for a
mandanus to Doordarshan to tel ecast the same. In the counter
filed to the wit petition it was contended that although a
decision was taken to arrange a fixed fortnightly telecast

of award winning docunentaries. It was enphasied that the
par amet er s applied for selection of a film for nationa
award w nning docunentaries. It was enphasised that the

paranmeters applied for selection of a film for nationa
award were not the same as applied by the Film Selection
Committee of Doordarshan for selection of a film for
tel ecast. Enphasis was laid by Doordarshan on socially
relevant films which were fair and balanced and t he
respondent’s fil mwhich was
605

previ ewed by a duly constituted Screening Conmttee was not
found to neet that requirenent for telecast on Doordarshan
The M nistry of Information & Broadcasting had reconsidered
the mtter in the Iight of the respondent’s representation
but did not see any reason to depart fromthe view taken by
the Screening Commttee. The Screening Commttee had
founded its decision on the accepted norns for display of
t he docunentary filnms on Doordarshan and si nce t he
respondent’s filmdid not satisfy the norns for the reason
that it lacked noderation and restraint in judging things
and expressing opinions, it was found not 'suitable for
tel ecast. It also took into considerationthe fact that
whil e nost of the clains for conpensation for the victins of
Bhopal Disaster were sub-judice and political parties were
raising certain issue, it was inexpedient- and unwise to
telecast the film It was also feared that it would only
end in further vitiating the atnmosphere and will serve no
soci al purpose. The High Court canme to the conclusion that
the repondent’s right wunder  Article 19(1)(a) ~ of the
Constitution obligated Doordarshan to telecast ‘the film
since the guidelines or norms on which the refusal was based
were purely executive in character and not law within the
meani ng of Article 19(2) of the Consti tution. It
therefore, cane to the conclusion that no restriction could
be placed on the fundanmental right guaranteed by Article
19(1)(a) of the Constitution save and except by I aw
permtted by Article 19(2) and not by executive or- non-
statutory guidelines on the basis of which Doordarshan had
refused to telecast the film It took the view that these
norms were for internal guidance and cannot interfere wth
the fundanmental right guaranteed by Article 19(1)(a) of the
constitution. It, therefore, directed Doordarshan to
telecast the film "Beyond Genocide" at a tine “and date
convenient to it keeping in view the public interest \and on
such terns and conditions as it would like to inpose in
accordance wth law. It is against this direction of the
Hi gh Court that the second the second appeal is preferred.

Speech is God' s gift to mankind. Through speech a human
being conveys his thoughts, sentinents and feelings to
others. Freedom of speech and expression is thus a natura
right which a human being acquires on birth. It is,
therefore, a basic human right. "Everyone has the right to
freedom of opinion and expression; the right includes
freedom to hold opinions without interference and to seek
and receive and inpart information and ideas through any
nmedia and regardl ess of frontiers" proclainms the Universa
Decl aration of Human Rights (1948). The People of India
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declared in the Preanble of the Constitution which they gave
into them
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selves their resolve to secure to all citizens |liberty of
thought and expression. This resolve is reflected in

Article 19(1)(a) which is one of the articles found in Part
1l of the Constitution which enunerates the Fundanmenta
Rights. That article reads as under :

"19(1). Al citizens shall have the right-

(a) to freedom of speech and expression;"

Article 19(2) which has relevance my al so be
repr oduced:

"19(2). Nothing sub-clause (a) of clause (1) shal
affect the operation of any existing law, or
prevent the State from maeking any law, insofar as
such law inpose reasonable restrictions on the
exercise ~of the right-conferred by the said sub-
clause “in the interests of [the sovereignty and
integrity ~of India,] the security of the State,
friendly relations with foreign States, public
order, decency or norality or in relation to
contenpt of court, defamation or incitement to an
of fence. "

A constitutional provision is never static, it is over
evol ving and ever changing and, therefore, does not adnmt of
a narrow, pedantic or syllogistic approach. |If such ;an
approach had been adopted by the Anmerican Courts, the First
Amendnent - (1791) - "Congress shall nake no | aw abridging the
freedom of speech, or of the press”" - would have been
restricted in its —application to the _situation t hen
obtaining and would not have catered to the changed
situation arising on account of the transformation  of the

print media. It was the broad approach adopted by the court
which enabled them to chart out™ the contours of ever
expanding notions of press freedom ~In Dennis v. United

States, 341 U. S. 494, Justice Frankfurtur observed
"...The language of the First Armendnent is to be
read not as barren words found in a dictionary but
as synbols of historic experience illumnated by
the presuppositions of those who enployed them"
Adopting this approach in Joseph Burstyn.. Inc. v.
W son 343 U.S. 495 the Court rejected its earlier
determ nation to the contrary in Miutual Film Corporation v.
I ndustrial Commission of Chio, 236 U S. 230 and concluded
that expression through notion pictures is-.included wthin
the protection of the First Amendnent. The Court thus
expanded the reach of the First

607
Amendnent by placing a liberal construction on the | anguage
of that provision. It will thus be seen that the Anerican

Supreme Court has always placed a broad interpretation on
the constitutional provisions for the obvious reason that
the constitution has to serve the needs of an ever changing
soci ety.

The sane trend is discernible fromthe decisions of the
Indian Courts also. It nust be appreciated that the |ndian
Constitution has separately enshrined the fundanmental rights
in Part 11l of the Constitution since they represent the
basi ¢ val ues which the People of India cherished when they
gave unto themnmselves the constitution for free India. That
was W th a viewto ensuring that their honour, dignity and
self respect wll be protected in free India. They had
learnt a bitter lesson fromthe behaviour of those in
authority during the colonial rule. They were, therefore,
not prepared to | eave anything to chance. They, therefore,
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considered it of inportance to protect specific basic human
rights by incorporating a Bill of Rights in the Constitution
in the formof Fundanental Ri ghts. These fundanental rights

were intended to serve generation after generation. They
had to be stated in broad terns | eaving scope for expansion
by courts. Such an intention nust be ascribed to the

Constitution nmaker s since they had t hensel ves nade
provisions in the Constitution to bring about a socio-
econom ¢ transformation. That being so, it is reasonable to
i nfer that the Constitution makers enployed a br oad
phraseol ogy while drafting the fundamental rights so that
they may be able to cater to the needs of a changing
soci ety. It, therefore, does not need any el abor at e
argunent to wuphold the <contention that constitutiona

provisions in general and fundamental rights in particul ar
must be broadly construed unless the context otherw se
requires. It seens well settled fromthe decisions referred
to at the Bar that constitutional provisions nust receive a
broad interpretation and the scope and anbit of such
provisions in particular the fundanental rights, should not
be cut down by too astute or too restricted an approach

See Sakal Papers (P) Ltd. v. ‘Union of India, [1962] 3 SCR
842 = AIR 1962 SC 305.

The words ’'freedom of speech and  expression’ nust,
therefore, be broadly construed to include the freedom to
circulate one’'s views by words of nouth or in witing or
t hr ough audi o-visual instrumentalities. It, t herefore,
includes the right to propagate one’s views through the
print media or through any other comunication channel e.g.
the radio and the television.. Every citizen of ‘this free
country, therefore, has the right to air

608
his or her views through the printing and/or the electronic
nmedi a subj ect of course to permissible restrictions | inposed
under Article 19(2) of the Constitution. The print nedia,
the radio and the tiny screen play the role of public
educators, so vital to the growh of a healthy denocracy.
Freedomto air one’s viewis the life line of any denocratic
institution and any attenpt to stifle, suffocate or gag this
ri ght would sound a death-knell to democracy and would help
usher in autocracy or dictatorship. |t cannot be gainsaid
that nodern communi cati on nedi unms advance public interest by
informng the public of the events and devel opnents that
have taken place and thereby educating the voters,  a role
consi dered significant for the vibrant functioning of a
denocr acy. Therefore, in any set wup, nmore so in a
denocratic set up like ours, dissem nation of news and vi ews
for popul ar consunption is a nmust and any attenpt to . deny
the sanme nust be frowned upon unless it falls wthin the
m schief of Article 19(2) of the Constitution. It follows
that a citizen for propagation of his or her ideas has a
right to publish for circulation his views in periodicals,
magazi nes and journals or through the electronic nedia since
it is well known that these comunication channels are great
purveyors of news and views and nake consi derabl e i nmpact - on
the minds of the readers and viewers and are known to nould
public opinion on vital issues of national inportance. Once
it is conceded, and it cannot indeed be disputed, that
freedom of speech and expression includes freedom of
circul ati on and propagations of ideas, there can be no doubt
that the right extends to the citizen being permtted to use
the nedia to answer the criticismlevelled against the view
propagated by him Every free citizen has an undoubted
right to lay what sentinents he pleases before the public;
to forbit this, except to the extent permtted by Article
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19(2), would be an inroad on his freedom This freedom
nmust, however, be exercised with circunspection and care
nmust be taken not to trench on the rights of other <citizens
or to jeopardise public interest. It is nmanifest from
Article 19(2) that the right conferred by Article 19(1)(a)
is subject to inmposition of reasonable restrictions in the
interest of, anpbngst others, public order, decency or
norality or inrelation to defamation or incitenent to an
of f ence. It is, therefore, obvious that subject to
reasonabl e restrictions placed under Article 19(2) a citizen
has a right a publish, circulate and dissemnate his views
and any attenpt to thwart or deny the sane would offend
Article 19(1)(a).

W nmay now refer to the case |law on the subject. In
Ronmesh Tappar v. The State of Madras, [1950] SCR 495 this
Court held that the freedom

609
of speech and expressi-on includes freedom of propagation of
ideas ‘and this freedom is ensured by the freedom of
circul ation: It~ pointed out that freedom of speech and
expressi on are the foundation of al | denocratic
organi sations and are essential for the proper functioning
of the processes of denpcracy. This viewwas reiterated in
Sakal Papers Pvt. Ltd. (supra) wherein this Court observed
that the freedomof speech and expression guaranteed by
Article 19(1)(a) includes the freedomof the Press. For
propagating his ideas a citizen hadthe right to publish
them to disseminate themand to circulate them either by
word of mouth or by witing. [In I'ndian Express. Newspapers
(Bonbay) Pvt. Ltd. & Os. etc. etc. v. Unionof India & Os.
etc. etc., [1985] 2 SCR 287 this Court after pointing out
that communication needs in a denocratic society should be
net be the extention of specific rights e.g., the right to
be infornmed, the right to inform the right to privacy, the
right to participate in public communications, the right to
comuni cate, etc., proceeded to observe at page 316 as
foll ow :

"In today's free world freedomof Press is the
heart of social and political intercourse. The
press has now assumed the role of the public
educator making formal and non formal ~ education

possi bl e in large scale particularly in the
devel oping world where tel evision and ot her~ ki nds
of nobdern communi cation are not still available for

all sections of society. The purpose of the press
is to advance the public interest. by publishing
facts and opinions wthout which a “denpbcratic
el ectorate cannot make responsible | judgnents.
Newspaper bei ng surveyors of news and views having
a bearing on public administration very often/carry
mat eri al whi ch woul d not be pal at-abl e to
Governnments and other authorities. The authors of
the article which are published in the newspapers
have to be critical of the action of the Governnent
in order to expose its weaknesses. Such articles
tend to become an irritant or even a threat to
power . "

This Court pointed out that the constitutions guarantee
of the freedom of speech and expression is not so nuch for
the benefit of the press as it is for the benefit of the
public. The people have a right to be informed of the
devel opnents that take place in a denobcratic process and the
press plays a vital role in dissemnating this information
Neither the Governnent nor any instrumentality of the
CGovernment or any public sector undertaking run with the
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hel p of public funds can shy away from
610

articles which expose weaknesses in its functioning and
which is given cases pose athreat to their power by
attenpting to create obstacles in t he i nformation
percolating to the menbers of the community. In Qdyssey
Conmuni cations Pvt. Ltd. v. Lokvidayan Sanghtana & Os.,
[1988] 3 SCC 410 a public interest litigation was commenced
under Article 226 of the constitution to restrain the
authorities fromtelecasting the serial ’'Honi Anhony’ on the
plea that it was likely to spread false and blind beliefs
and superstition anobngst the menbers of the public. The
hi gh Court by an interim injunction restrained the
authorities from telecasting the serial which led the
producer thereof to approach this Court under Article 136 of
the Constitution. This Court while allow ng the appeal held
that the right of a-citizen to exhibit film on the
Doordarshan subject to the conditions inposed by the
Door darshan being a part of the fundanmental right of freedom
of expression could be curtailed only wunder circunstances
set out in Article 19(2) and in no other manner. The right
to exhibit the filmwas simlar to the right of a citizen to
publ i sh his views ~through any other nmedia such as
newspapers, nmagazi nes, advertisenent hoardi ngs, etc. Mor e
recently in S. Rangarajan v. P. Jagjivan Ram [1989] 2 SCC
574 this Court was required to consider if the Madras High
Court was justified in revoking the *U certificate issued
to a Tanil Film"Ore Ou Gamathile" for public exhibition.
The fundanental point urged before this Court was based on
the freedomenshrined in Article 19(1)(a). This court after
pointing out the difference in |anguage between the U S.
First Amendnent clause and Article 19(1)(a), proceeded to
observe in paragraph 10 as under

"Movi e doubt!l ess enjoys the guarantee under Article

19(1)(a) but there'is one significant difference

bet ween t he novi e and ot her nbdes of communication

The novie cannot function in a free market place

like the newspaper, nmagazine or advertisenment.

Movi e notivates thought and action and assures a

hi gh degree of attention and retention. [t rmakes
its inpact sinultaneously arousing the visual and
aerial senses. The focussing of an intense |ight
on a screen wth the dramatizing of facts and
opinion nmakes the ideas nore effective. The

conbi nati on of act and speech, sight and sound in
sem -darkness of the theatre with elimnation of

all distracting ideas will have an inpact in the
m nds of spectators. |In sone cases, it will have a
conpl ete and i medi ate influence on, and appeal for
everyone who sees it. In viewof the scientific

i mprovenents in photography and
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production the present novie is a powerful means of
conmuni cation. "

This Court enphasised that the freedom of expression
neans the right to express one’'s opinion by words of nouth,
witing, printing, picture or in any other manner. It would
thus include the freedom of comuni cation and the right to
propagate or publish opinion. Concluding the discussion
this Court observed in paragraph 53 as under

"W end here as we began on this topic. Freedom of
expression which is legitimate and constitutionally
pr ot ect ed, cannot be held to ransom by an
i ntol erant group of people. The  fundament al
freedom under Article 19(1)(a) can be reasonably
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restricted only for the purposes nentioned in
Article 19(2) and the restriction nust be justified
on the anvil of necessity and not the quicksand of

conveni ence or expediency. Open criticism of
government policies and operations is not a ground
for restricting expression. W& rnust practice
tolerance to the views of others. Intolerance is
as nuch dangerous to denbcracy as to the person
hi nsel f."

From the above resume of the case law it is evident
that this Court has al ways placed a broad interpretation on
the value and content of Article 19(1)(a), making it subject
only to the restrictions permssible under Article 19(2).
Efforts by intolerant authorities to curb or suffocate this
freedom have always been firmy repelled. More so when
public authorities have betrayed autocratic tendencies.

The question then'is whether the respondent of the
first appeal could as-a matter of right insist that the LIC
print his rejoinderin their magazine. The LIC denied this
right on the ground that their nagazine was an in-house
nmagazi ne —circul ated anongst subscribers who were policy
hol ders, officer, enployees and agents of the corporation
The High Court rejected this contention on two grounds in
the main, viz., (i) it is available to anyone on paynent of
subscription and (ii) nmenbers of the public are invited to
contribute articles for publication. Even on the assunption
that it is an in-housing magazine the High Court observed
"under the pretext ‘and gui se of publishing a house magazi ne,
the Corporation cannot violate the fundanental rights of the
petitioner if he has any’. According to the High Court a
house nmagazine cannot claim any privilege -against the
f undanent a

612
rights of a citizen. No serious exception can be taken to
this approach which conmended to the High Court. In the
first place it nmust be remenbered that it is not the case of
the LIC that the respondent’s study paper contains any
material which can be branded as offensive, in the /5 sense
that it would fall within anyone of the restrictive clauses
of Article 19(2). The study paper is-a research docunent
cont ai ni ng statistical i nformation to support the
concl usions reached by the author. The underlying idea is
to point out that unduly high premuns are charged by the
LIC fromthose taking out life insurance policies thereby
denying access to insurance coverage to a vast majority of
people who cannot afford to pay the high prem uns. The
forwarding letter of 10th July, 1978 would show that copies
of the study paper were circulated to a few informed
citizens with a request to dissem nate the contents thereof
through articles, speeches, etc, M. N.C. Krishnan wote a
counter ’'LIC and its policy holders’ which appeared in the
H ndu of 6th Novenber, 1978. This article begins by
adverting to the study paper circulated by the respondent.
The respondent prepared a rejoinder 'Raw deal for Policy
hol ders’ which too was published in the Hndu of 4th
December, 1978. The LIC then printed and published the
article of M. Krishnan in its nagazi ne Yogakshema (Decenber
1978 issue). On the respondent |earning about the sanme, he
requested that in fairness his rejoinder which was already
published in the Hi ndu should also be published in the said
nmagazine to present a conplete picture to the reader. The
LIC refused to accede to this request and hence this
[itigation.

There is no dispute that the LICis a State within the
meaning of Article 12 of the Constitution, vide Sukhdev
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Singh & others v. Bhagatram Sardar Singh, [1975] 1 SCC 421.
It is created under an Act, nanely, the Life Insurance
Corporation Act, 1956, and is charged with the duty ’'to
carry on Life Insurance business, whether in or outside

India’. It is further charged with the duty to so exercise
its powers under the Act as 'to secure that life insurance
busi ness is developed to the best advantage of the
conmunity’ [Section 6(1)]. It is, therefore, obvious that

the LIC must function in the best interest of the comunity.
The community is, therefore, entitled to know whet her or not
this requirenent of the statute is being satisfied in the
functi oni ng of the LIC The respondent’s effort in
preparing the study paper was to bring to the notice of the
conmunity that the LIC had strayed fromits path by pointing
out that prem umrates were unduly high when they could be
low if the LIC avoided wasteful indulgences. The endeavour
was to enlighten the ~community of the drawbacks and
short com ngs
613

of the ‘corporation and to pin-point the areas wher e
i mprovenent _was needed and was possible. Wth a view to
stimulating a debate a study paper was prepared and
circul at ed to which M. Krishnan, a menber of LI C,
countered. Since M. Krishnan had tried to denolish sone of
the points raised by the respondent in his study paper, the
respondent had publi'sh a rejoinder in the Hindu. However,
the LIC refused to publish it in their magazine financed
frompublic funds. « Such an attitude on the part of the LIC
can be described as both unfair and unreasonable; unfair
because fairness demanded that both view points were placed
before the readers, however limted be their nunber, to
enable themto draw their own conclusions and unreasonable
because there was no logic or proper justification for
refusing publication. A nmonopolistic state instrunentality
whi ch survives on public funds cannot-act in an arbitrary
manner on the specious plea that the magazine is an in-house
one and it is a matter of its exclusive privilege to print
or refuse to print the rejoinder. It is difficult to
understand why the LIC should feel shy of printing the
rejoinder if it has nothing to fear. By denying information
to the consumers as well as other subscribers the LI C cannot
be said to be acting in the best interest of the conmunity.
It is not the case of LIC that the rejoinder to M-
Krishnan's article is in any manner prejudicial” to the
nmenbers of the comunity or that it is based on inaginery or
concocted material. That being so on the fairness -doctrine
the LIC was under an obligation to publish the rejoinder
since it had published M. Krishnan's counter to the study
paper . The respondent’s fundanental right of speech’ and
expression clearly entitled himto insist that his views on
the subj ect should reach those who read the nagazi ne so that
they have a compl ete picture before them and not a one sided
or distorted one.

For the above reasons we do not find any infirmty in
the view taken by the Hi gh Court on the LIC s obligation to
print the rejoinder in its nmagazine. W nust clarify that
we should not be understood as |laying down an absolute
proposition that nerely because the LICis a State and is
running a mgazine wth public funds it 1is wunder an
obligation to print any matter that any informed citizen may
forward for publication. The viewthat we are taking is in
the peculiar facts of the case.

It was contended by the | earned counsel for the LIC
that since the rejoinder of the respondent is to M.
Krishnan’s article printed in Decenber 1978, the same has
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beconme stal e by passage of tine and has lost its

614
rel evance and hence this Court should annul the H gh Court’s
directive to the LICto print and publish the same in its

magazi ne. Counsel for the respondent submitted that the
i ssued raised by the respondent regardi ng high prem umrates
is still live as the situation has not inproved fromwhat it
was in 1978. It may be that the statistical information in
the rejoinder nay be outdated but, contends the |[earned
counsel, the issue that the LICis charging unduly high
premium rates by refusing to prune its avoi dable expenses,
is still relevant. He submits that if the court acedes to

the submi ssion of the |earned counsel for the LICit would
result in placing a premumon the recalcitrant attitude of
the LIC. W see forcein this submssion. By refusing to
print and publish the rejoinder the LIC had violated the
respondent’s fundanental right. A wong doer cannot be
heard to say that its persistent refusal to print and
publish the article nust yield the desired result, nanely to
frustrate the respondent. The Court nust be careful to see
that it does not, even unwittingly, aid the effort to defeat
a party' s right Besides, if the respondent thinks that the
issued is live and relevant-and desires its publication, we
thing we must accept his-assessment. However, in order that
the reader known/ and appreciates why the rejoinder has
appeared after such long years we direct that the LIC wll,
while publishing the rejoinder as directed by the Hgh
Court, print an explanation and an apology for the delay.
Wth this nodification, the LIC s appeal nust fail

That takes wus to the appeal involving Doordarshan’s
refusal to telecast the docunentary "Beyond Genoci de" based
on the Bhopal Gas Disaster. There is no dispute that this
filmown the Golden Lotus award as the best non-feature film
of 1987. Yet, as the judgnent of the Hgh Court reveals,
Doordarshan refused to telecast it on the ground that  "the
contents being outdated do not have rel evance now for the
tel ecast". It was enphasised that since the paraneters
applied for selection of a filmfor national award were
different fromthose applied by the Film Selecti on Cormi ttee
of Doordarshan when it conmes to selecting a film for
telecast, the nere fact that a filmhas won a national award
is not sufficient for all national award winning filnms are

not ipso facto fit for telecast on television. It was said
that wunless a film is socially relevant and fair -and
bal anced it is not cleared for telecast. The film in

guestion did not satisfy this broad normsince it was found
lacking in nopderation and restraint and hence it was not
cleared for telecast. Lastly it was said that since clains
for conpensation of the victins of the tragedy were pending
and political parties were raising
615

various issues, it was though inexpedient to screen the
film It is, however, admitted in paragraph 2 of the
Speci al Leave Petition: "The documentary is an appraisal of
what exactly transpired in Bhopal on the date the gas leak
occurred". Admittedly the said filmwas granted a 'U
certificate by the Central Board of Film Certification under
section 5A of the G nematograph Act, 1952 (hereinafter
called "the Act’)

In the H gh Court Doordarshan had by way of an
additional affidavit contended that before refusing to
telecast the film its selection conmmittee had exam ned the
filmwith a viewto finding out if it conforned to the norns
| aid down for selection of a docunentary filmfor telecast.
These norns on which reliance was pl aced have been extracted
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in the judgnment of the Hi gh Court and read as under

"(i) Criticismof friendly countries;

(ii) Attack on religions and conmunities;

(iii) Anything obscene and defanatory;

(iv)Incitenment of violence of anything against

mai nt enance of | aw and order;

(v) Anything ambunting to contenpt of court;

(vi) Attack on a political party by nane;

(vii) Hostial criticismof any State or Centre."

The High Court observes that these guidelines were

purely departnental /executive instructions or notings on the
file for internal guidance which cannot curtail the freedom
conferred by Article 19(1)(a) and not being 'law could not
claim the protection of Article 19(2) of the Constitution.
The | earned Additional Solicitor CGeneral subnmitted that the
Hi gh Court had conpletely misdirected itself in not
appredi ating that these norms were fixed keeping in nmind the
requi rement of Section 5B of the Act which section was was
consistent with Article 19(2) extracted earlier. W may now
exam ne tthe scheme of the Act.

The  Act-was enacted to provide for the certification
of cinematograph filns for exhibition and for regulating
their exhibition. Section 3 of
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the Act enpowers/'the Central Governnent to constitute a
Board consisting of a Chairman, five whole tinme nenbers and
si x honorary nmenbers, three of whom nust be persons engaged
or enployed in the filmindustry, for the purpose of
sancti oni ng films  for public exhibition. Secti on 3B
enpowers the Board so constituted to constitute by specia
or general order an Exam ning Comittee for the exam nation
of any filmor class of filns and a Revising Comittee for
reconsidering, if necessary, the recomendations of the
Exami ning Conmittee. Any person-desiring to exhibit any
filmhas to make an application as provided by Section 4 to
the Board in the prescribed manner for a certificate and the
Board may after examination of the filmsection the filmfor
unrestricted public exhibition or sanction the film for
public exhibition restricted to adults or to direct the
applicant to carry out such excisions-and nodifications in
the filmas it thinks necessary before sanctioning it for
unrestricted public exhibition or for public exhibition
restricted to adults or refuse to sanction the film for
public exhibition. Section 4A provides for the exani nation
of filnms by the Examining Conmittee and in the case of
di fference of opinions anbngst the nmenber of the Exanining
Conmittee for further exam nation by the Revising Committee.
Section b5A provides for certification of films. If after
exam nation the Board consider that the filmis suitable for
unrestricted public exam nation the Board consider that the
filmis suitable for unrestricted public exhibition or that
al though not suitable for such exhibition, it is suitable
for public exhibition restricted to adults, it is required
to issue a 'U certificate in the case of the former and _an
"A' certificate in the case of the latter. Section 5B
provides for |laying down principles for guidance in the
matter of certification of films. This section to the
extent relevant for our purpose reads as under
"5B. Principles for guidance in certifying filns -
(1) a film shall not be certified for public
exhibition if, in the opinion of the authority
conpetent to grant the certificate, the filmor any
part of it is against the interests of t he
sovereignty and integrity of India, the security of
the State, friendly relations with foreign States,
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public order, decency or norality, or involves
defamation or contenpt of court or is likely to
incite the conmi ssion of any offence.

(2) Subject to the provisions contained in sub-
Section (1).... the Central CGovernment nay issue
such directions as it may think fit setting out the
principles which shall guide the

617
authority conpetent to grant certificates under
this Act in sanctioning filnms for public

exhibition......
Section 5C provides for the constitution of appellate
tribunals, whereas Section 5D provides for appeals against
the Board' s decision refusing to grant the certificate or
granting only "A Certificate or directing the applicant to

carry out any excisions-or . nodifications. In addition
thereto revisional powers have been conferred on the Centra
CGovernment. to call for the record of any proceeding in

relation 'to any filmat any stage where it is not made the
subj ect natter of appeal, to enquire into the matter and
make such order in relation thereto as it thinks fit and
where necessary give a direction that the exhibition of the
filmshould suspended-for a period not exceeding two nonths.
Sub-section (5) of section 6 |lays down that the Centra
Government nmay, if satisfied inrelationto any film in
respect of which an order has been made by an appellate
tribunal under Section 5B that it is necessary so to do in
the interests of (i) the sovereignty and integrity of India
or (ii) the security of the State or (iii) friendly
relations with foreign State or (iv) public order or decency
or norality, make such-enquiry into the natter as it deens
necessary and pass such order in relation thereto as it
thinks fit. Thereupon the Board nust di spose of the " matter
in conformity wth such order. Section 7 lays down the
penalties for contravention of the requirements of Part 11
of the Act. Section 8 confers power to make rules and
Section 9 enpowers the Central Government to exenpt the
exhi bition or export of any filmor class of filns from any
of the provisions of the said part or of any rules nmade
thereunder subject to such conditions and restrictions, if
any, as it may inpose. Part IIl of the Act deals with the
regul ation of exhibitions by neans of Cinematograph wth
whi ch we are not concerned. This in brief is the scheme of
the statute.

In exercise of power conferred by sub-section (2) of
Section 5D of the Act the Central Government issued a
notification dated 7th January, 1978 |I|aying ~down t he
princi pl es which should guide the authorities in sanctioning
the filns for public exhibition. These guidelines cane to
be enl arged by a subsequent notification dated 11th ~ August,
1989. The guidelines |aid down by these two notifications
require the Board of FilmCertification to ensure that

"(i) Anti-social activities such as violence are
not glorified or
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justified:
(ii) The nodus-operandi of «crimnals or other
visual or words likely to incite the comm ssion of
any offence are not depicted:
(iia)Scenes showing involvement of children in
vi ol ence, either as victins or as perpetrators, or
showing child abuse or abuse of physically and
nent al | y handi capped persons are not presented in a
manner whi ch is needl essly pr ol onged or
expl oitative in nature;
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(iii) Pointless or avoidable scenes of violence,
cruelty and horror are not shown;
(iiia) Scenes which have the effect of justifying
or glorifying drinking and drug addiction are not
shown;
(iv) Human sensibilities are not offended by
vul garity, obscenity and depravity;
(iva) Visuals or words depicting wonmen in any
ignorable servility to man or glorifying such
servility as a praiseworthy quality in wonen are
not presented,;
(ivb) Scenes involving sexual violence against
wonen |ike attenpt to rape, gangrape, murder or any
other formof nolestation or scences of a sinilar
nature shall be avoided and if for any reason such
things are found to be inevitable for the sequence
of a theme, they shall be properly scruitinised so
as to ensure that they do not create any adverse
i'mpression on viewers and the duration of the
scenes shall be reduced to the shortest span
(v) Visuals or ~words contenptuous of raci al
religious or other groups are not presented;
(va) Visuals or ~words which pronote conmuna
obscuranti st, antiscientific " and anti-nationa
attitudes /are not presented;
(vi) The sovereignty and integrity of India is not
cal l ed in question;
619
(vii) The security of the State is not  jeopardised
or endanger ed;
(viii) Friendly relations with foreign States are
not strained;
(ix) Public order is not endangered;
(x) Visuals or words involving defamation or
contenmpt of court are not presented."
In following these guidelines or principles the Board of
Film Certification has been cautioned to ensure that the
filmis judged inits entirely fromthe point of view of its

overall inpact and is judged in the light of contenporary
standards of the country and the people to which the film
rel ates. Pursuant to the issuance of these guidelines the

Central CGovernment issued a further notification dated 16th
Cctober, 1984 in exercise of power under Section 9 of the
Act exenpting all Doordarshan prograns fromthe provisions
relating to certification of filns in Part |l of the Act and
the Rules nmade thereunder subject to the condition that
while clearing programmers for telecast, the Director

General, Doordarshan or the condition that while clearing
prograns for telecast, the Director General, Doordarshan or
the concerned director, Doordarshan Kendra shall Keep in

view the filmcertification guidelines issued by the Centra
Government to the Board of Film Certification under sub-
section (2) of Section 5B of the Act.

It may be stated at the outset that the refusal to
tel ecast was not based on the ground that the list of award
winning filns was long and on the basis of inter-se priority
anongst such filnms and the tine allocated for telecasting
such filnms, it was not possible to telecast the film The
grounds for refusal that can be <culled out from the
pl eadings were (i) the filmis out dated (ii) it has |ost
its relevance (iii) it lacks noderation and restrainst (iv)
it is not fair and balanced (v) political parties have been
raising various issues concerning the tragedy and (vi)
clains for conpensation by victinse are sub-judice. In
addition to these grounds which can be culled out from the
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judgrment of the High Court, it is found fromthe affidavit
filed in the present proceedings that the filmwas not found
fit for telecast as it was likely to create commotion to the
al ready charged atnmosphere and because the film criticised
t he action of the State Governnent, which was not
perm ssi bl e under the Guidelines. The last two grounds were
not before the Hgh Court giving the inpression that
Doordarshan is shifting its stand. W wll however not
brush them asi de on such technical considerations. W nay
however point out that Doordarshan had not placed any
mat eri al
620

suggesting why it things that the filmdoes not conform to
t he above stated norns.

M. Tulsi, the “learned counsel for Door dar shan
submitted that sub-section (2) of section 5B enpowers the
Central Governnent to issue directions setting out the
principles which shall guide the authority conmpetent to
grant certificates under the Act in sanctioning films for
public exhibition and since the exenption granted to
Door dar shan under Section 9 of the Act fromthe provisions
relating to certification of filns in Part Il of the Act and
Rul es made thereunder by notification dated 16th Cctober,
1984 is subject to the condition that while clearing
prograns for telecast Doordarshan shall keep in view the
film certification guidelines issued by t he Centra
CGovernment under | Section 5B of the Act, the guidelines
clearly have statutory flavour and would, therefore, fal
within the protective unbrella of Article 19(2) and the High
Court was wr ong in_ brushing them aside as nmere
departnment al / executive directions or notings on a file not
having the force of law. W wll so assune for the ' purpose
of this appeal. However, once it is recognised that a film
maker has a fundamental right under Article 19(1)(a) to
exhibit his film the party which clains that it was
entitled to refuse enforcenent of this right by virtue of
| aw made under Article 19(2), theonus lies on that 'party to
show that the filmdid not conformto the requirenments of
that law, in the present case the guidelines relied’ upon
Two question, therefore, arise (i) whether the film maker
had a fundanental right to have his film telecast on
Doordarshan and (ii) if yes, whether —Doordarshan has
successfully shown that it was entitled to refuse telecast
as the guidelines were breached?

In th United States prior restraint is generally
regarded to be at serious odds with the First Anendrment and
carries a heavy presunption against its constitutionality
and the authorities inposing the sane have to  discharge a
heavy burden on denonstrating its justification (See New
York Times Conpany v. The United States, 403 U.S./ 713.
Traditionally prior restraints. regardless of their from
are frowned upon as threats to freedom of expression | since
they contain within thenmsel ves forces which if rel eased have
the potential for inposing arbitrary and at times irrationa
decisions. Since the function of any Board of Film Censors
is to censor it, it imediately conflicts with the Article
19(1) (a) and has to be justified as falling wthin
per mi ssi bl e restraint under Article 19(2) of t he
Constitution. A simlar question cane up before this Court
in K A Abbas v. The Union of
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India, [1971] 2 SCR 446 wherein Chief Justice Hidayatullah
exhaustively dealt with the question of prior restraint in
the context of the provisions of the Constitution and the
Act . The Ilearned Chief Justice after setting out the
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various provisions to which we have already adverted posed
the questions; ‘How far can these restrictions go and how
are these to be inposed’? The docunentary film*® A tale of
four cities’ made by K A Abbas portrayed the contrast
between the luxuious life of the rich and the squalor and
poverty of the poor in the four principal cities of the
country and included therein shots from the red |Ilight
di strict of Bonbay showi ng scantily dressed wonen soliciting
customers by standi ng near the doors and wi ndows. The Board
of Film Censors granted ‘A certificate to the film and
refused the ‘U certificate sought by Abbas. This was on
the ground that the filmdealt with rel ati ons between sexes
in such a manner as to depict immoral traffic in wonen and
because the filmcontained incidents unsuitable for young
per sons. Abbas challenged  the Board's decision on the
ground (i) that pre-censorship cannot be tolerated as it was
in violation of the freedom of speech and expression and
(ii) even if it is considered legitimate it nust be
exerci sed’ on- well-defined principles |eaving no room for

arbitrary decisions. This Court held that censorship in
I ndian had full justification inthe field of exhibition of
filme since it was inthe interest of society and if the
legitimate power in-abused it can be struck down. VWi | e

dealing wth the grounds on which the ‘U certificate was

refused, the | earned Chief Justice observed:
"The task of the censor is extrenely delicate and
his duties cannot be the subject of an exhaustive
set of conmands established by prior ratiocination
But direction is necessary of himso that he does
not sweep within the ternms of the directions vast
areas of thought, speech and expression of artistic
quality and social purpose and interest. Qur
standards nust be so framed that we are not reduced
to a level where the protection of the ' |east
capabl e and t he nost depraved anmpongst us deterni nes
what the nmorally healthy cannot view or read. The
standards that we set for our censors must nmake a
substantial allowance 'in favour of freedom thus
| eaving a vast area for creative art to interpret
life and society with sonme of its foibles along
with what is good. We nust not |ook -upon such
human rel ati onshi ps as banned in toto and for ever
from human thought and nust give scope for talent
to put them before
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soci ety. The requirenents of art —and literature
include wthin thenmsel ves a conprehensive view of
social life and not only in its ideal fromand the

line is to be drawn where the average man noral man
begins to feel enbarrassed or disgusted at a / naked
portrayal of life without the redeemi ng “touch of
art or genius or social value. |If the depraved
begins to see in these things nore than what an
average person would, in much the same way, as it
is wongly said, a Frenchman sees a woman’s legs in
everything, it cannot be helped. |In our schene of
things ideas having redeem ng social or artistic
val ue nmust al so have inportance and protection for
their growh."

In Ranmesh v. The union of India, [1988] 1 SCC 668
petition was filed to restrain the screening of the seria
‘Tamas’ on the ground that it violated Articles 21 and 25 of
the Constitution and Section 5B of the Act. Based on the
novel of Bhisma Sahni this serial depicted the events that
took place in Lahore imrediately before the partition of the
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country. Two Judges of the Bonbay H gh Court saw the seri al
and rejected the contention that it propagates the cult of
violence. This Court after referring to the observations of
Hi dayatullah, CJ. in K A Abbas proceeded to state as under
"It is no doubt true that the motion picture is a
powerful instrunent with a nmuch stronger imnpact on
the visual and aural sense of the spectators than
any other medi um of comrunication; |ikewise, it is
also true that the television, the range of which
has vastly devel oped in our country in the past few
years, now reaches out to the renotest corners of
the country catering to the not so sophisticated,
literary or educated nasses of people living in
di stant villages. " But the argunent overlooks that
the potency of the notion picture is as nuch for
good as for evil. If some scenes of violence, sone
nuances of expression . or sonme events in the film
can stir up-certain feelings in the spectator, an
equally deep strong, lasting and beneficia
i npressi-on can be conveyed by scenes revealing the
machinations of selfish interest, scenes depicting

mut ual respect and tolerance, scenes showi ng
conr adeshi p, ~hel p and ki ndness which transcend the
barriers of religion. Unfortunately, noder n

devel opnents both in the field of cinena as well as
inthe field of national and international politics
have rendered it inevitable for people
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to face realities of internecine conflicts, inter
alia, in the name of religion. Even contenporary

news bulletins very often carry scenes of pitched
battle or violence. Wat is necessary sonetines is
to penetrate behind the scenes -and analyse the
causes of such conflicts. The attenpt of the
author in this filmis'to draw a | esson from our
country’'s past history, -expose the motives of
persons who operate behind the scenes to /generate
and forent conflicts and to enphasi se the desire of
persons to live in amity and the need for them to
ri se above religious barriers and treat one anot her

with kindness, synpathy and affection. It is
possible only for a notion picture to convey such a
nessage in depth and if it is able to do this, it
wi |l be an achi evenent of great social value."

This Court upheld the finding of the Bonbay high Court
that the serial viewed inits entirety is capable of
creating a lasting inmpression of this massage of peace and
co-existence and there is no fear of the people being
obsessed, overwhel med or carried away by scenes of violence
of fanaticismshown in the film

As already pointed out wearlier this Court in S
Rangarajan’s case (supra) enphasised that the freedom
conferred on a citizen by Article 19(1)(a) includes the
freedom to comunicate one’'s ideas or thoughts through a
newspaper, a nhmgazine or a novie. Although nopvie enjoys
that freedomit nust be renenbered that novie is a powerful
node of communication and has the capacity to make a
profound inmpact on the ninds of the viewers and it is,
therefore, essential to ensure that the nmessage it conveys
is not harnful to the society or even a section of the
soci ety. Censorship by prior restraint, therefore, seens
justified for the protection of the society from the ill-
effects that a notion picture may produce if unrestricted
exhibition is allowed. Censorshipis thus permtted to
protect social interests enunmerated in Article 19(2) and
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section 5B of the Act. But such censorship nust be
reasonable and rmust answer the test of Article 14 of the
Constitution. In this decision the fundanental difference

between the U S. First Amendment and the freedom conferred
by 19(1)(a), subject to Article 19(2) has been highlighted
and we need not dwell on the same.

Every right has a corresponding duty or obligation and
so has the fundanental right of speech and expression. The
freedom conferred by
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Article 19(1)(a) is, therefore, not absolute as perhaps in
the case of the U S. First Arendnent; it carries wth it
certain responsibilities towards fellow citizens and society
at large. A citizen who exercises this right nust renmain
conscious that his fellow citizen too has a sinmlar right.
Therefore, the right must be so exercised as not to cone to
direct conflict with the right of another citizen. |t nust,
therefore, be so exercised as not to jeopardise the right of
another or clash with the paranount interest of the State or
t he conmuni ty at large. In India, t her ef ore, our
Consti tution recogni ses ~the need  to place reasonabl e
restrictions on grounds specified by Article 19(2) and
section 5B of the Act on the exercise of the right of speech
and expression. It is for this reason that this Court has
recogni sed the need for prior restraint and our |aws have
assigned a specific role to the censors as such is the need
in a rapidly changing societal structure. But si nce
perm ssible restrictions, albeit reasonable, are all the
sane restrictions on the exercise of the fundamental right
under Article 19(1)(a), such restrictions are bound to be
vi ewed as anathemm, in that, they are in the nature of curbs
or limtations on the exercise of right and are, therefore,
bound to be viewed with suspicion, thereby throwi ng a heavy
burden on the authorities that seek toinpose them The
burden woul d therefore, heavily lie onthe authorities that
seek to inpose themto show that the restrictions are
reasonabl e are pernissible in | aw.

From t he above di scussi.on it foll ows t hat
unquestionably the respondent has a right to convey his
perception of the gas disaster in- Bhopal through the
docunentary filmprepared by him This filmnot ~only won
the Golden Lotus award but was also granted the ‘U
certificate by the censors. Even according to t he
petitioners ‘the docunentary is an appraisal of what exactly
transpired in Bhopal on the date the gas |eak occurred. The
petitioners, therefore, concede that the film faithfully
brings out the events that took place at Bhopal on that
fateful night. Therefore, the respondent cannot be accused
of having distorted the events subsequent to the disaster.
How than can it be alleged that it is not fair and balanced
or lacks in nmoderation and restraint? It is nowhere stated
whi ch part of the filmlacks noderation and/or restraint nor
is it shown how the filmcan be described as not fair and
bal anced. Merely Dbecause it is critical of the State
Government, perhaps because of its incapacity to cope wth
unprecedented situation, is no reason to deny selection and
publication of the film So also pendency of claims for
conpensati on does not render the matter subjudice so as to
shut out the entire filmfromthe comunity. |In fact the
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conmunity was keen to know what actually has happened, what
is happening, what renedial neasures the State Authorities
are taking and what are the likely consequences of the gas
| eak. To bring out the inadequacy of the State effort or
the indifference of the officers, etc., cannot ampunt to an
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attack on any political party if the criticism is genuine
and objective and nade in good faith. If the nornms for
appraisal was the sane as applied by the censors while
granting the ‘U certificate, it is difficult to understand
how Door darshan could refuse to exhibit it. It is not that
it was not sent for being tel ecast soon after the disaster
that one could say that it is outdated or has |ost
rel evance. It is even today of relevance and the press has
been writing about it periodically. The |learned Additiona
Solicitor General was not able to point out howit could be
said that the filmwas not consistent with accepted norns
setout earlier. Doordarshan being a State controlled agency
funded by public funds could not have denied access to the
screen to the respondent except on valid grounds. W,
therefore, see no reason tointerfere with the H gh Court
or der.

In the result both the appeals fail and are dism ssed
with costs.
T.N A Appeal s di sm ssed.

626




